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Rules and Regulations

Title 3—ANIMALS AND
. ANIMAL  PRODUCTS

Chap}er l—Agnculiurul Research
Service, Department of Agriculture

SUBCHAPTER C—INTERSTATE TRANSPORTATION
OF ANIMALS AND, POULTRY

[Docket No. 70-309]

PART 76—HOG CHOLERA AND
OTHER COMMUNICABLE SWINE
DISEASES

Areas Quarantined

Pursuant to provisions of the Act of
May 29, 1884, as amended, the Act of
February 2, 1903 as amended, the Act
of March 3, 1905, as amended, thé Act of
September 6, 1961, and the Act of July 2,
1962 (21 TUS.C. 111-113 114g, 115, 111,
120, 121, 123-126, 134b, 134f), Part 176,
thle 9, Code .of Federal Regulahons,
restnctmg the interstate movement of
swine and certain products because of
hog cholera and other communicable
swine diseases, is heréby amended in the
following respects:

1. In §%6.2, in paragraph (e)(11)
relating to the State of Texas, a new
subdivision (xx) relating to Wise County
is added to read:

(xx) That portion of Wise County
bounded by a line beginning at the june-
tion of Farm-to-Market Road 51 and
U.S. Highway 287 (also U.S. Highway
81) ; thence, following U.S. Highway 287
in a southeasterly direction to Farm-to-
Market Road 730; thence, following
Farm-to-Market Road 730 in a south-
easterly direction to Farm-to-Market
Road 2048; thence, following Farm-to-
Market Road 2048 in a southwesterly
direction to Farm-to-Market Road 51;
thence, following Farm-to-Market Road
51 in a northeasterly direction to its
junction with U.S, Highway 287.

2. In §%76.2, in paragraph (e)(8) re-
Iating to the State of Ohio, subdivisions
(iii) relating to Mercer County, and (iv)
relating to Pickaway County are deleted.
(Secs. 4-7, 23 Stat. 32, as amended, secs. 1,
2, 32 Stat. 791-792, as amended, secs. 1-4,
33 Stat. 1264, 1265, as amended, sec. 1, 75
Stat. 481, secs. 3 and 11, 76 Stat. 130, 132;
21 U.S.C. 111, 112, 113, 114g, 115, 117, 120,
121, 123-126, 134b, 134f; 290 F.R. 16210, as
amended)

Effective date. The foregoing amend-
ments shall become effective upon
issuance.

The amendments quarantine a portion
of Wise County, Tex., because of the
existence of hog cholera. This action is
deemed necessary to prevent further
spread of the disease. The restrictions
pertaining to the interstate movement

‘of swine and swine products from or

through quarantined areas as contained

in 9 CFR Part 76, as amended, will apply
to the quarantined porﬂon of such
county.

The amendment,s also exclude portions
of Mercer and Pickaway Counties in
Ohio from the areas quarantined be-
cause of hog cholera. Therefore, the re-
strictions pertaining to the interstate
movement of swine and swine products
from or through quarantined areas as
contained in 9 CFR Part 76, as antended,
will not apply to the excluded areas, but
will continue to apply to the quaran-
tined areas described in § 76.2(e). Fur-
ther, the restrictions pertaining to the
interstate movement of swine and swine
products from nonquarantined areas
contained in said Part 76 will apply to
the areas excluded from quarantine.

Insofar as the amendments impose
certain further restrictions necessary to
prevent the interstate spread of hog
cholera, they must be made effective im-
mediately to accomplish thelr purpose
in the public interest. Insofar as they
relieve restrictions, they should be made
effective promptly in order to be of maxi-
mum benefit to affected persons.

Accordingly, under the administrative
procedure provisions in 5 U.S.C. §53, it
is found upon good cause that notice and
other public procedure with respect to
the amendments are impracticable, un-
necessary and contrary to the public
interest, and good cause is found for
making them effective less than 30 days
after publication in the FEeperarL
REGISTER.

Done at Washington, D.C., this 7th
day of December 1970.

F. J. MULHERN,
Acting Administrator,
Agricultural Research, Service.

[F.R. Doc. 70-16700; Filed, Dec, 10, 1970;°
8:48 am.)

SUBCHAPTER D—EXPORTATION AND IMPORTA-
TION OF ANIMALS AND ANIMAL PRODUCTS
PART 92—IMPORTATION OF CER-
TAIN ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND
OTHER REQUIREMENTS FOR CER-
TAIN MEANS OF CONVEYANCE
AND SHIPPING CONTAINERS

THEREON

Import Permits; Animals and Animal
Semen From Canada

Pursuant to provisions of sections 6, 7,
8, and 10 of the Act of August 30, 1890,
as amended, section 2 of the Act ot
February 2, 1903, as amended, and sec-

tion 4, 5, and 11 of the Act of July 2,
1962 (1 U.S.C. 102-105, 111, 134¢, 1344,
and 134f), § 92.19(a) of Part 92, Title 9,
Code of Federal Regulations, relating to
import permit requirements in connec-
tion with the importation of animals and
animal semen from Canada, is hereby
amended to read:

§92.19 Import permif and declaration
for animals and animal semen.

(a) For ruminants, swine, pouliry,
and animal semen intended for importa-
tion from Canada, the importer shall
first apply for and obtain from the Divi-
sion an import permit as provided in
§ 92.4: Provided, That an import permit
is not required for pouliry offered for
entry at a land border port designated
in § 92.3(b) ; And provided, further, That
an import permit is not required for a
ruminant or swine, or for semen from a
ruminant or swine, offered for entry at
a land border port designated in § 92.3¢(b>
if such animal or the donor animal, in the
case of semen: (1) Was born in Canada
or the United States, and has been in no
country other than Canada or the United
States, or (2) has been legally imported
into Canada from some other couniry
and unconditionally released in Canada
50 as to be eligible to move freely within
that country without restriction of any
kind and has been in Canada after such
release for 60 days or longer.

-] ] -2 it ] E ]
(Secs. 6,7, 8, 10, 26 Stat. 416, 417, as amended,
cec, 3, 32 Stat, 782, o5 amended; secs. 4, 5,
and 11, 76 Stat. 130, 132, 21 U.S.C. 102-103,

111, 134c, 134d, 134f; and 29 FP.R. 16210, o5
amended)

Effective date. The foregoinz amend-
ment shall become effective upon is-
suance.

The purpose of the foregoing amend-
Jent is to facllitate the enfry into the
United States of animals and animal
semen from Canada by waiving the re-
quirement for an import permit if such
animals, or donor animals in the case of
semen, have been legally imported into
Canada from some other couniry and
unconditionally released in Canada so
as to be eligible to move freely within
that country without restriction of any
kind and have been in Canada after
such release for 60 days or longer. The
amendment also relieves resirictions on
the importation of animals that have
been in no country other than Canada
or the United States.

Tne amendment relieves certain re-
strictions presently imposed and must be
made effective immediately to be of max-
imum benefit to persons subject to the
restrictions which are relieved. Accord-
ingly, under the administrative™ prace-
dure provisions of 5 US.C. 553, it is
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founid upon good cause that notice and
other public procedure with respect to
the amendment are impracticable and
unnecessary, and good cause is found for
making the amendment effective less
than 30 days after publication in the
FEDERAL REGISTER.

Done at Washington, D.C., this Tth
day of December 1970.

F., J. MULHERN,
Acting Administrator,
Agriculiural Research Service.

[F.R. Doc. 70-16701; Filed, Dec. 10, 1970;
8:49 aam.] R

Title 24—HOUSING AND -
HOUSING CREDIT

Chapter Il—Federal Housing Admin-
istration, Department of Housing
and Urban Development

MISCELLANEOUS AMENDMENTS TO
- CHAPTER

The following miscellaneous amend-
ments have been made to this chapter
relative to the change in the maximum
rate of interest to 8 percent:

SUBCHAPTER C—MUTUAL MORTGAGE INSUR-
ANCE AND INSURED HOME IMPROVEMENT
LOANS

PART 203—MUTUAL MORTGAGE IN-
SURANCE AND INSURED HOME IM-
PROVEMENT LOANS

Subpart A—Eligibility Requirements

1, In §-203.20 paragraph (a) is amend-
ed to read as follows:

§203.20 Maximum interest rate.

(a) The mortgage shall bear interest
at the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 8 percent, except that the mort-
gage may bear interest at a rate not to
exceed 815 percent with respect to mort-
gages insured pursuant to applications
for commitments received by the Secre-
tary on or before December 2, 1970, and
dated not later than December 1, 1970.

* * * * *

2. In §203.74 paragraph (a) 1is
amended to read as follows:

§ 203.74 Maximum interest rate.

(a) The loan shall bear interest at the
rate agreed upon by the lender and the
borrower, which rate shall not exceed
8 percent, except that the loan may bear
interest at a rate not to exceed 814 per-
cent with respect to loans insured pur-
suant to applications for commitments
received by the Secretary on or before
December 2, 1970, and dated not later
than December 1, 1970.

& * * * *

(Sec. 211, 52 Stat. 23; 12'U.S.C. 1715b, Inter-
prets or applies sec. 203, 52 Stat. 10, as
amended; 12 U.8.C. 1709)

RULES AND REGULATIONS

SUBCHAPTER E—COOPERATIVE HOUSING
INSURANCE

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

Subpart C—Eligibility Requirements—
Individual Properties Released From
Project Morigage

5. In §213.511 paragraph
amended to read as follows:

§ 213.511 Maximum interest rate.

(a) The mortgage shall bear interest
at the rate agreed upon by the mort-
gagee and the mortgagor, which rate
shall not exceed 8 percent, except that
the mortgage may bear interest at a rate
not to exceed 81% percent with respect to
mortgages insured pursuant to applica-
tions for commitments received by the
Secretary on or before December 2, 1970,
and dated not later than December 1,
1970.

* = * ® *
(Sec. 211, 52 Stat. 23; 12 U.S.C. 1715b. In-
terprets or applies sec. 213, 64 Stat. 54, as
amended; 12 U.S.C. 1715¢)

(@) is

SUBCHAPTER L—CONDOMINIUM HOUSING
INSURANCE

PART 234—CONDOMINIUM OWNER-
SHIP MORTGAGE INSURANCE

Subpart A—Eligibility Requirements—
Individually Owned Units

9. In § 234.29 paragraph (a) is amend-~
ed toread as follows:

§ 234.29 -Maximum interest rate.

(a) The mortgage shall bear interest
at the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 8 percent, except that the mort-
gage may bear interest at a rate not
to exceed 8% percent with respect to
mortgages insured pursuant to applica-
tions for commitments received by the
secretary on or before Deceniber 2, 1970,
and dated not later than December 1,
19?0; * * * *

(Sec. 211, 53 Stat. 23; 12 U.8.C, 1715b. In~
terprets or applies sec. 234, 75 Stat. 160; 12
U.S.C. 1715y)

SUBCHAPTER Q-1—MORTGAGE INSURANCE
FOR NONPROFIT HOSPITALS

PART 242—NONPROFIT HOSPITALS
Subpart A—Eligibility Requirements

Section 242.33 is amended to read as
follows: :

§ 242.33 Maximum interest rate.

The mortgage shall bear interest at the
rate agreed upon by the mortgagee and
the mortgagor, which rate shall not ex-
ceed 8 percent, except that the mortgage
may bear interest at a rate not to exceed
81% percent with respect to mortgages in~
sured pursuant to:

(a) Lettersissued by the Secretary be-
fore December 2, 1970, inviting submis-
sion of an application for commitment.

(b) Applications for commitment ro-
ceived by the Secretary before December
2, 1970.

Interest shall be payable in monthly in-
stallments on the principal then out«
standing.

(Sec. 211, 52 Stat. 23; 12 U.S.0, 1715h, Inter=
prets or applies sce, 242, 82 Stat. $00D; 13
U.S.C. 17162-7)

Issued at Washington, D.C., December
4, 1970,
i Eveene A. GULLLDGL,
Federal Housing Commissioner.

[F'R. Doc. 70-16685; Filed, Deco. 10, 1070;
8:47 am.]

Title 19—CUSTOMS DUTIES

Chapter I—Bureau of Customs,
Department of the Treasury

[T.D. 70-242]

PART 12—SPECIAL CLASSES OF
MERCHANDISE

Imporiations of Fish and Wildlifo

Correction

In F.R. Doc. 70-15797 appeoring at
page 17992 in the issue of Tuesday, No-
vember 24, 1970, in § 12.26(¢), the last
word in the 29th line of the third column
reading “termination” ghould read
“determination’’.

Title 20—LABOR

Chapter [—National Labor Relations
Board

PART 102—RULES AND REGULA-
TIONS, SERIES 8

Subpart B—Procedure Under Section
10 (a) to (i) of the Act for the Pre«
vention of Unfair Labor Practices

ISSUANCE OF SUBPENAS v

By virtue of the authority vested in it
by the National Labor Relations Act, ap-
proved July 5, 1935,® the National Labor
Relations Board hereby issues the follow-
ing further amendments to its rules and
regulations, Series 8, as amended, which
it finds necessary to carry out the pro-
visions of said Act.

Section 11(3) of the National Labor
Relations Act has been repealed by title
IT of the Organized Crime Control Act of
1970, 91 Stat. 452, effective December 14,
1970, which statute also enacts new pro-
visions relating to claims of privilege
against self-incrimination. This amend«
ment is made in order to provide imple«
menting procedures for a claim of priv-
ilege asainst self-incrimination in pro-
ceedings arising under the National
Labor Relations Act,

149 Stat. 449; 20 U.8.0, 161-166, o9 amonded
by act of June 23, 1947 (61 Stat, 130; 29
U.S.C. Sup. 161-167) , act of Oct. 22, 1051 (66
Stat. 601; 29 U.S.C. 158, 169, 168), and act of
Sept. 14, 1959 (73 Stat. 519; 29 U.8.0, 141~
168).
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This amendment is effective December
14, 1970. National Labor Relations Board
rules and regulations, Series 8, as hereby
further amended, shall be in force and
effect until further amended, or re-
scinded by the Board.

Dated, Washington, D.C., December 8,
1970.

By direction of the Board.

OGpEN W. FIELDS,
Ezxecutive. Secretary.

In § 102.31 paragraph (c) is amended
and a new paragraph (e) is added to
read as follows:

§102.31 Issuance of subpenas; petitions
to revoke subpenas; rulings on claim
of privilege against self-incrimina-
tion; subpena enforcement proceed-
ings; right to inspect and copy data.
¥ * E * L 3

(¢) With the approval of the Attorney
General of the United States, the Board
may issue an order requiring any indi-
vidual to give testimony or provide other
information at any proceeding before the
Board if, in the judgment of the Board,
(1) the testimony or other information
from such individual may be necessary
to the public interest, and (2) such indi-
vidual has refused or is likely to refuse
to testify or provide other information
on the basis of his privilege against self-
inerimination. Requests for the issuance
of such an order by the.Board may be
made by any party. Prior to hearing, and
after transfer of the proceeding to the
Board, such requests shall be made to
the Board in Washington, D.C., and the
Board shall take such action thereon as
it deems appropriate. During the hear-
ing, and thereafter while the proceeding
is pending before the trial examiner,
such requests shall be made to the trial
examiner. If the trial examiner denies
the request, his ruling shall be subject
to appeal to the Board in Washington,

-D.C., in the manner and to the extent
, provided in § 102.26 with respect to rul-
ings and orders by a trial examiner,
except that requests for permission to
appeal in .this instance -shall be filed
within 24 hours of the trial examiner’s
- ruling. If no appeal is sought within such
- time, or the appeal is denied, the ruling
of the trial examiner shall become final
and his denial shall become the rufing
of the Board. X{ the trial examiner deems
the request appropriate, he shall recom-
mend that the Board seek the approval
of the Attorney General for the issuance
of the order, and the Board shall take
such action on the trial examiner’s
recommendation as it deems appropriate.
Until the Board has issued the requested
order no individual who claims the
privilege against self-incrimination shall
be required, or permitted, to testify or
to give other information respecting the
subject matter of the claim,
* z ; * % *

(e) Persons compelled to submit data
or evidence at a public proceeding are
entitled to retain or, on payment of law-

RULES AND REGULATIONS

fully prescribed costs, to procure copies
or transcripts of the data or evidence
submitted by them. Persons compelled
to submit data or evidence in the non-
public investigative stages of proceed-
ings may, for good cause, be limited by
the regional director to inspection of the
official transcript of their testimony, but
shall be entitled to make coples of docu-
mentary evidence or exhibits which they
have produced,

[F.R. Doc. 710-16707; Filed, Dec. 10, 1970;

8:49 am.)

Tit~l9 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 1—Federal Procurement
Regulations

PART 1-15—CONTRACT COST
PRINCIPLES AND PROCEDURES

Miscellaneous Amendments

This amendment adds & new § 1-15.108
and Subpart 1-15.7 to implement Bureau
of the Budget (now Office of NIanage-
ment and Budget) Circular A-87 which
established principles and standards for
determining costs applicable to grants
and contracts with State and local gov-

_ernments. The principles are designed to
provide a basis for a uniform approach
to determining costs, to promote effi-
ciency, and to foster better relationships
between “State and local governments
and the Federal Government.

The table of contents for Part 1-15 is
amended to provide the following new
entries: .

Sec.
1-15.108 Grants and contracts with
State and local governments.

Subpart 1=15.7—Principles for Determining Cos!s
Applicable to Grants and Conlracts With State
and Local Governments

1-15.701 "Purpose and scope.

1-15.701-1 Objectives.

1-15.701-2  Policy guides.

1-15.701-3 Application.

_1-15.702 Definitions,

1-15.702~1 Approval or authorization of
the grantor Federal agency.

1-15.702-2  Cost allocation plan.

1-15.702-3 Cost.

1-15.702-4¢ Cost objective.

1-15.702-5 Federal agency.

1-15.702-6 Grant.

1-15.702-7 Grant program.

1-15.702-8 Grantee.

1-15.702-9 Localunit.

1-15.702-10 Other State or lecal agencles.

1-15.702-11 Services.

1-16.702-12 Supporting cervices.,

1-15.703 Basic guidelines.

1-15.703-1 Factors affecting allowabllity
of costas.

1-15.7703-2  Allocable costs.

1-15.703-3  Applicable credits.

1-15.704 Composition of ocost.

1-15.704-1 ‘Total cost.

1-15.704-2 Classlfication of ccsts.

1-15.705 Direct costs.

1-15.705-1 General.

1-15.705-2 Application.

1-156.706 Indirect costs. -~

1-15.706-1 General. .

1-15.706-2 Gmntfe departmental indirect
costs,

8eo.
1-15.700-3
1-15.707

1-15.707-%
1-15.707-2

1-16.703

1-15.708-1
1-15.709

1-~15.703-1
1-16.703-2
1-15.109-3

1-15.710

1-15.711
1-15.711-1
1-15.711-2
1-15.711-3
1-15.711-4
1-15.711-5
1-16.711-6
1-15,711-7
1-15.711-8
1-15.711-9
1-15.711-10

1-15.711-11

1-15.711-12
1-16.711-13
1-15.711~14

11671115
1-15.711-16
1-15.711-17
1-15.711-18
1-15.711-19

1-15.711-20
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1-15.711-28
1-15.711-27
1-15.711-28
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1-16.712-5
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1-18.712-8
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1-16.713-1
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Limitation on indirect costs.

Cost inewrred by agencles other
than the grantee.

General,

Alternative methods of deter-
mining indirect cost.

Cost incurred by grantee de-
partment for others.

General.

Cost allocation plam.

General.

Requirements.

Approval of cost allocation

plan,

Standards for selected items of
cost.

Alloviable costs.

Accounting.

Advertising.

Advicory councils.

Audlt cervice.

Bonding.

Budgeting.

Bullding lease management.

Central stores.

Communlications.

Compencation for perconal
cervices.

Depreciation end uze allow-
ances.

Dichursing cervice.

Employee fringe benefits.

Employee morale, health, and
welfare costs.

Exhiblts.

Legal expences.

Maintenance and repair.

Materials and supplies.

2femberships, subseriptions,
and professional activities.
2otor pools.

Payroll preparation.

Perconnel administration.

Printing and reproduction.

Procurement cervice.

Taxes.

Training and education.

Transportation.

Travel.

Cost3 allowable with approval
of grantor agency.

Automatic data proecessing.

Building space and related
facllities. -~

Capltal expenditures.

Insurance and indemnifieation.

Management: studies.

Preagreement costs.

Profezslonal services.

Proporal costs.

Unallowable costs.

Bad debts.

Contingencles.

Contributions and donations.

Entertalnment.

Fines and penalties.

Governor's espenses.

Interest and other
costo.

Legislative expenzes,

Underrecovery of costs under
grant ogreements.

finaneial

AvtHonrry: The provisions of this Subpart
1-15.7 1s5ued under cec. 205(c), €3 Stat. 380;
40 U.S.C. 386(c).

Subpart 1-15.1—Applicability
New § 1-15.108 is added as follows:

§ 1-15.108 Grants and contracts with
State and local governments.
Subpart 1-15.7 of this Part 1-15 pro-
vides principles and standards for deter-
mining costs applicable to grants and
contracts with State and local govern~
ments. They are designed to provide the
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basis for & uniform approach to the prob-
lem of determining costs and to promote
efficiency and better relationships be-
tween grantees and the government.
These cost principles apply to all pro-
grams that involve grants and confracts
with State and local governments. They
do not apply to grants and contracts
with:

(a) Publicly financed educational in-
stitutions subject to Subpart 1-15.3 of
this Part 1-15; or

(b) Publicly owned hospitals and
other providers of medical care subject
to requirements promulgated by the
sponsoring Government agencies.

New Subpart 1-157 is added as
follows:

Subpart 1-15.7—Principles for Deter-
mining Costs Applicable to Grants
and Coniracts With State and Local
Governments

§ 1-15.701 Purpose and scope.
§1-15.701-1 Objectives.

This subpart sets forth principles for
determining the allowable costs of pro-
grams administered by State or local
governments under grants from and
contracts with the Federal Government.
The principles are for the purpose of
cost determination and are not intended
to identify the circumstances or dictate
the extent of Federal and State or local
participation in the financing of a par-
ticular grant. They are designed to pro-
vide that federally assisted programs
bear their fair share of costs recognized
under these principles, except where re-
stricted or prohibited by law. No provi-
sion for profit or other increment above
cost is intended. .

§ 1-15.701-2 Policy guides.

The application of these principles is
based on the fundamental premise that:

(a) State and local governments are
responsible for the efficient and effective
administration of grant and contrach
programs through the application of
sound management practices.

(b) The grantee ox contractor assumes
the responsibility for seeing that feder-
ally assisted program funds have been
expended and accounted for consistent
with underlying agreements and program
objectives.

(c) Each grantee or contractor orga-
nization, in recognition of its own unique
combingtion of staff facilities and ex-
perience, will have the primary responsi-
bility for employing whatever form of
organization and management tech-
niques may be necessary to assure proper
and efficient administration.

§ 1-15.701-3  Application.

These principles will be applied as pro-
vided in § 1-15.108.
§ 1-15.702 Definitions.

§ 1-15.702-1 Approval or authorization
of the grantor Federal agency.
“Approval or authorization of the
grantor Federal agency” means docu-
mentation evidencing consent prior to
incurring specific cost.

\
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§ 1~-15.702-2 Cost allocation plan.

“Cost allocation plan” means the doc-
umentation identifying, accumulating,
and distributing allowable costs under
grants and contracts together with the
allocation methods used.

§ 1-15.702-3 Cost.

“Cost,” as used herein, means cost as
determined on a cash, accrual, or other
basis acceptable to the Federal grantor
agency as a discharge of the grantee’s
accountability for Federal funds.

§ 1-15.702—4 Cost objective.

“Cost objective” means & pool, center,
or area established for the accumulation
of cost. Such areas include organization-
al units, functions, objects or items of
expense, as well as ultimate cost objec-
tives including specific grants, projects,
contracts, and other activities.

§ 1-15.702-5 Federal agency.

- “Federal agency” means any depart-
ment, agency, commission, or instru-
mentality in the executive branch of the
Federal Government which makes grants
to or contracts with State or local gov-
ernments,

§ 1-15.702-6 Grant.

“Grant” means an agreement between
the Federal Government and a State or
local government whereby the Federal
Government provides funds or aid in kind
to carry out specified programs, services,
or activities. The principles and policies
stated in this Subpart 1-15.7 as appli-
cable to grants in general also apply to
federally sponsored cost reimbursement
type of agreements performed by States
or local governments, including con-
tracts, subcontracts, and subgrants.

§ 1-15.702-7 Grant program.,

“Grant program” means those activi-
ties and operations of the grantee which
are necessary to carry out the purpose
of the grant, including any portion of
the program financed by the grantee.

§ 1-15.702-8 Grantee.

“Grantee” megns the department or
agency of State or local government
which is responsible for administration
of the grant.

§ 1-15.702-9 Local unit.

“Local unit” means any political sub-
division of government below the State
level.

§ 1-15.702-10 Other

agencies,

“Other State or local agencies” means
departments or agencies of the State or
local unit which provide goods, facilities,
and services to a grantee.

§ 1-15.702-11 Services.

“Services,” as used herein, means goods
and facilities, as well as services.

§ 1-15.702-12 Supporting services.

“Supporting services” means auxiliary
functions necessary to sustain the direct
effort involved in administering a grant
program or an activity providing services
to the grant program. These services may

State or local

be centralized in the grantee deportment
or in some other agency, and include
procurement, payroll, personnel func-
tions, maintenance and operation of
space, data progessing, accounting,
budgeting, auditing, mail and messenger
service, and the like.

§ 1-15.703 Basic guidelines,

§ 1-15.703~1 Factors affecting nllow-
ability of costs,

To be allowable under & grant program,
costs must meet the following general
criteria:

(a) Be necessary and reasonable for
proper and efficlent administration of
the grant program, be ollocoble thereto
under these principles, and, except ag
specifically provided herein, not be a
general expense required to carry out
overall responsibilities of State or local
governments;

(b) Be authorized or not prohibited
under State or local laws or regulations:

(c) Conform to any limitatlons, or
%xclusions set forth in these principles,

ederal laws, or other governing limitn-
tions as to types or amounts of cost
items;

(d) Be consistent with policles, repu-
lations, and procedures that apply uni-
formly to both federally asssted and
other activities of the unit of government
of which the grantee is o part;

(e) Be accorded consistent treatment
through application of generally ace
cepted accounting principles appropriate
to the circumstances;

(f) Not be allocable to or included os
a cost of any other federally financed
program in ejther the current or a prior
period; and

(g) Be net of all applicable eredity,

§ 1-15.703-2 Allocable edsts,

(a) A cost is allocable to a partioular
cost objective to the extent of benefity
received by such objective,

(b) Any cost allocable to o particulnr
grant or cost objective under the princi-
ples provided for in this subpart may not
be shifted to other Federal grant proe
grams to overcome fund deflelencles,
avoid restrictions imposed by low or
grant agreements, or for other reasons,

(¢) Where an allocation of joint cost
will ultimately result in charges to a
grant program, an allocation plan will
be required as prescribed in § 1-15.709.

§1-15.703-3  Applicable credits.

(a) Applicable credits refer to those
receipts or reduction of expenditure-type
transactions which offset or reduco ox-
pense items allocable to grants a8 direot
or indirect costs. Examples of such trans-
actions are: Purchase discounts; rebates
or allowances; recoveries or indemnitics
on losses; sale of publicotions, equip-
ment, and scrap; income from personal
or incidental services; and adjustments
of overpayments or erroneous charges,

(b) Applicable credits may alto arise
when Federal funds are recelved or are
aveilable from sources other than tho
grant progrom involved to finance oper-
ations or capital items of the prantce.
This includes costs arising from the use
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or depreciation of items donated or fi-
nanced by the Federal Government to
- fulfill matching requirements under an-
other grant program. These types of
credits should likewise be used to reduce
related expenditures in determining the
rates or amounts applicable to a given.
grant.

§ 1-15.704 Composition of cost.
§ 1-15.704-1 Total cost.

The total cost of a grant program is
_comprised of the allowable direct cost
ineident to its performance plus its allo-
cable portion of allowable indirect costs,
less applicable credits.

§ 1-15. 704—2 (lassification of cosls.

There is no universal rule for classi-
fying certain costs as either direct or in-
direct under every accounting system. A
cost may be direct with respect-to some
specific service or function, but indirect
with respect to the grant or other ulti-
mate cost objective. It is essential, there-
fore, that each item of cost be treated

_ consistently either as a direct or an in-
direct cost. Specific guides for determin-
ing direct and indirect costs allocable
under grant programs are provided in
§§ 1-15.705 through 1-15.709.

§1-~15.705 Direct costs.
§1-15.705-1 General.

- Direet costs are those that can be
identified specifically with a particular
cost objective. These costs may be
charged directly to grants, contracts, or
to other programs against which costs
are finally lodged. Direct costs may also
be charged to cost objectives used for the
accumulation of costs pending distribu-
tion in due course to grants and other
ultimate cost objectives:

§1-15.705-2 Application.

Typical direct costs chargeable to
grant programs are:

(a) Compensation of employees for the
time and effort devoted specifically to
the execution of grant programs;

"(b) Cost of materials acquired, con~
sumed, or expended specifically for- the
purpose of the grant;

(¢c) Equipment and other approved
capifal expenditures;

(@ Other items of expense incurred
specifically to carry out the grant agree-
ment; and
. (e) Services furnished specxﬁcal]y for

the grant program by other agencies,

provided that such charges are consist-

ent with criteria outlined in § 1-15.707

of these principles.
.§1-15.706 Indirect costs.

§ 1-15.766—1 General.

Indirect costs are those (a) incurred
for a common or joint purpose benefiting
more than one cost objective, and (bh)
vot readily assignable to the cost ob-
jectives specifically benefited, without ef-
fort disproportionate to the results
achieved. The term “indirect costs,” as
used herein, applies to costs of this type
originating in the grantee department,
as well as those ineurred by other de-
partments in supplying goods, services,
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and facilities, to the grantee department.
To facilitate equitable distribution of in-
direct expenses to the cost objectives
served, it may be necessary to establish
a number of pools of indirect cost within
a grantee department or in other agen-
cies providing services to a grantee de-
partment. Indirect cost pools should be
distributed to benefiting cost objectives
on bases which will produce an equitable
result in consideration of relative bene-
fits derived.

§ 1-15.706-2 Grantce departmental in-
direct costs.

All grantee departmental indirect
costs, including the varlous levels of su-
pervision, are eligible for allocation to
grant programs provided they meet the
conditions set forth in this Subpart 1-
15.7. In lieu of determining the actual
amount of grantee departmental indirect
costs allocable to a grant prosram, the
following methods may be used:

(a) Predetermined flxed rates jor in-
direct costs. A predetermined fixed rate
for computing indirect costs applicable
to a grant may be negotiated annually in
situations where the cost experience and
other pertinent facts avallable are
deemed sufficient to enable the contract-
ing parties to reach an informed judg-

. ment (1) as to the probable level of in-

direct costs in the grantee department
during the period to be covered by the
negotiated rate, and (2) that the amount
allowable under the predetermined rate
would not exceed actual indirect cost.

(b) Negotiated lump sum for oreriiead.
A negotiated fixed amount in lieu of in-
direct costs may be appropriate under
circumstances where the benefits derived
from a grantee department's indirect
services. cannot be readily determined as
in-the case of a small self-contained or
isolated activity. When this methed is
used, a determination should be made
that the amount negotiated will be ap-
proximately the same as the actual in-
direct cost that may be incurred. Such
amounts negotiated in lleu of indirect
costs will be treated as an offset to total
indirect expenses of the prantee depart-
ment before allocation to remaining ac-
tivities, The base on which such remain-
ing expenses are allocated should be ap-
propriately adjusted.

§ 1-15.706-3 Limitation
costs.

(a) Federal grants may be subject to
laws that limit the amount of indirect
costs that may be allowed. Agencies that

.sponsor grants of this type will estab-
lish procedures which will assure that the
amount actually allowed for Indirect
costs under each such grant dees not ex-
ceed the maximum allowable under the
statutory limitation or the amount other-
wise allowable under this Subpart 1-15.7,
whichever is the smaller.

(b) When the amount allowable un-
der a statutory limitation is less than
the amount otherwise allocable as indi-
rect costs under this Subpart 1-15.7, the
amount not recoverable as indirect costs
under a grant may not be shifted to an-
other federally sponsored grant program
or contract.

on indirect

-
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§1-15707 Cost incurred by agencies
other than the grantee.

§ 1-15.707-1 General

‘The cost of service provided by other
azencies may only include allowable
direct costs of the service plus a2 pro
rata share of aellowable suvporting casts
(§ 1-15.702-12) and supervision directly
required in performing the serviee, but
not supervision of a general nature such
as that provided by the head of a depart-
ment and his staff assistants not directly
involved in operations. However, supsr-
vision by the head of a department or
agency whoze sole function is providing
the service furnished would be an eli-
gible cost. Sunporting costs include thase
furnished by gtherunits of the supplying
department or by other azencles.

§ 1-15.707-2 Alternative metheds of de-
termining indirect cost.

In len of determining actual indirect -

cost related ta a particular service fur-
nished by another agency, elther of the
following alternative methods may be
used, praovided only one methed is used
for o specific service during the fiscal
year involved.

(0) Standard indirect rate. An amount
cqual to 10 percent of direct Iabor cost
in providing the service performed by
another State agency (excluding over-
time, shift, or holilday premiums, and
fringe benefits) may be allowed in lieu
of actual allowable indirect cost for that
service.

(b) Predetermined fixed rate. A pre-
determined fixed rate for indirect cost
of the unit or activity providing service
may be necotiated as set forth in
§ 1-15706-2¢a).

§ 1-15.708 Cost incurred by grantee de-
partment for others.

§1-15.708-1 General.

The principles provided in § 1-15.707
will also be used in defermining the cost
of cervices provided by the grantee de-
partment to another agency.

§ 1-15.709 Cost allocation plan.
§ 1-15.709-1 General.

A plan for allocation of costs will be
required to support the distribution of
any joint costs related to the grant pro-
gram. All costs included in the plan will
be supported by formal accounting rec-
ords which will substantiate the propri-
ety of eventual charges.

§ 1-15.709-2 Requircments.

The allocation plan of the grantee de-
partment should cover all joint costs of
the department as well as costs to be al-
located under plans of other agencies
or organizational units which are to be
included in the cests of federally snon-
gored prosrams. The cost allecation plans
of oll the agencles rendering serviess to
the prantee department, to the extent
{easible, should ke presentfed in a sinzle
deccument. The ellocation plan should
contain, but not necezzarily be limited to,
the following:

() The noture and extent of services
provided and thelr relevance to the fed-
erally sponsored programs;
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(b) The items of expense to be in-
cluded; and

(¢) The methods to be used in dis-
tributing cost.

§ 1-15.709~3 Approval of cost alloca-
tion plan,

The allocation plan for a given cost
area or objective will serve all the Fed~
eral agencies involved.

(a) At the State level, the Department
of Health, Education, and Welfare will
be responsible for the negotiation and
approval of the cost allocation plans for
central support services to grant pro-
grams., The approved plans will be ac-
cepted by other Federal agencies, unless
an agency determines that the approved
plan would result in significant inequi-
table or improper charges to programs
for which it is responsible. The Depart-
ment of Health, Education, and Welfare
will collaborate with the other Federal
agencies concerned in the development
of guidance material concerning the cost
allocation plan and in the negotiation
and approval of the plan, It will also
collaborate with the States concerning
procedures for the administration of the
cost allocation plan. The Department of
Health, Education, and Welfare will be
responsible for the audit of costs result-
ing from the cost allocation plan, the
results of which will be accepted by other
Federal agencies.

(b) At the grantee department level
in a State, and for local governments,
Federal agencies will work towards the
objective of designating a single Federal
agency, the one with predominant inter-
est, which will have responsibility simi-
lar to that set forth in paragraph (a) of
this section for the negotiation and ap-
proval of the cost allocation plan and for
the audit of costs.

§ 1-15.710 Standards for selected items
of cost.

Sections 1~-15.711, 1-15.712, and 1-
15.713 provide standards for determining
the allowability of selected items of cost.
These standards will apply irrespective
of whether a particular item of cost is
treated as direct or indirect cost. Failure
to mention a particular item of cost in
the standards is fiot intended to imply
that it is either allowable or unallowable:

rather, determination of allowability in

each case should be based on the treat-
ment of standards provided for similar
or related items of cost. The allowability
of the selected items of cost is subject to
the general policies and principles stated
in §§ 1-15.701 through 1-15.709,

§ 1-15.711 Allowable costs.
§ 1-15.711-1 Accounting.

The cost of establishing and maintain-
ing accounting and other information
systems required for the management of
grant programs is allowable, This in-
cludes costs incurred by central service
agencies for these purposes, The cost of
maintaining central accounting records
required for overall State or local govern-
ment purposes, such a appropriation and
fund accounts by the Treasurer, Comp-
troller, or similar officials, is considered
to be a general expense of government
and is not allowable.
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§ 1-15.711-2 Advertising.

Advertising media includes news-
papers, magazines, radio and television
programs, direct mail, trade papers, and
the like. The advertising costs allowable
are those which are solely for:

(a) Recruitment of personnel required
for the grant program;

(b) Solicitation of bids for the pro-
curement of goods and services required;

(c) Disposal of scrap or surplus ma-
terials acquired in the performance of
the grant agreement; and

(d) Other purposes specifically pro-
vided for in the grant agreement.

§ 1-15.711-3 Advisory councils.

Costs incurred by State advisory
councils or committees established pur-
suant to Federal requirements to carry
out grant programs are allowable, The
cost of like organizations is allowable
when provided for in the grant agree-
ment.

§1-15.711—4 Audit service.

The cost of audit necessary for the
administration and management of
functions related to grant programs is
allowable.

§ 1-15.711-5 Bonding.

Costs of premiums on bonds covering
employees who handle grantee agency
funds are allowable.

§ 1-15.711-6 Budgeting.

Costs incurred for the development,
preparation, presentation, and execution
of budgets are allowable. Costs for serv-
ices of a central budget office are
generally not allowable since these are
costs of general government. However,
where employees of the central budget
office actively participate in the grantee
agency’s budget process, the cost of
identifiable services is allowable,

§ 1-15.711-7 Building lease manage-
ment.

The administrative cost for lease man-
agement which includes review of lease
proposals, maintenance of a list of avail-
able property for lease, and related activ-
ities is allowable,

§ 1-15.711-8 Central stores.

The cost of maintaining and operating
a central stores organization for supplies,
equipment, and materials used either
directly or indirectly for grant programs
is allowable.

§ 1-15.711-9 Communications.

Communication costs incurred for tele-
phone calls or service, telegraph, tele-
type service, wide area telephone service

.

(WATS), centrex, telpak (tie lines),

postage, messenger service, and similar

expenses are allowable.

§ 1~15.711-10 Compensation for per-
sonal services.

(a) General. Compensation for per-
sonal services includes all remuneration,
paid currently or accrued, for services
rendered during the period of perform-
ance under the grant agreement, includ-

- ing but not necessarily limited to, wages,

salaries, and supplementary compensae
tion and benefits (§ 1~15.711-13), Tho
costs of such compensation are allowablo
to the extent that total compensation for
individual employees: (1) Is reasonablo
for the services rendered, (2) follows an
appointment made in accordance with
State or local government laws and rules,
and which meets Federal merit system ox
other requirements, where applicable,
and (3) is determined and supported ag
provided in paragraph (b) of this soe-
tion. Compensation for employees en-
gaged in federally assisted activities will
be considered reasonsble to the extont
that it is consistent with that paid for
similar work in other activities of the
State or local government, In cases
where the kinds of employees required
for the federally assisted activities are
not found in the other activities of the
State or local government, compensation
will be considered reasonable to the ox«
tent that it is comparable to that pald
for similar work in the labor market in
which the employing government come
petes for the kind of employees involved.
Compensation surveys providing dato
representative of the labor market in-
volved will be an acceptable basls for
evaluating reasonableness,

(b) Payroll and distribution of ttme.
Amounts charged to grant programs for
personal services, regardless of whether
treated as direct or indirect costs, will be
based on payrolls documented and ap-
proved in accordance with generally ac-
cepted practice of the Stato or local
agency. Payrolls must be supported by
time and attendance or equivalent rec-
ords for individual employees. Salaries
and wages of employees chargeable to
more than one grant program or other
cost objective will be supported by ap-
propriate time distribution records, The
method used should produce an equitable
distribution of time and effort,

§ 1-15.711-11 Depreciation

allowances.

(a) Grantees may be compensated for
the use of builldings, capital improve-
ments, and equipment through uge al-
lowance or depreciation, Use allowances
are the means of providing compensne-
tion in lieu of depreciation or othor
equivalent costs. However, a combination
of the two methods may not be used in
connection with s single clags of fixed
assets,

(b) The computation of deprecintion
or use allowance will be based on ac-
quisition cost. Where actual cost records
have not been meaintained, a reasonoble
estimate of the original acquisition cost
meay be used in the computation. The
computation will exclude the cost or any
portion of the cost of bulldings and
equipment donated or borne directly ox
indirectly by the Federal Government
through charges to Federal prant pro-
grams or otherwise, irrespective of whore
title was originally vested or where it
presently resides. In addition, the com-
putation will also exclude the cost of
land. Depreciation or a use allowance on
idle or excess facilities is not allowable,
except when specifically authorized by
the grantor Federal agency.

and  use
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(¢) Where the depreciation method is
followed, adequate property records
must be maintained, and any generally
accepted method of computing depreci-
ation may be used. However, the method
of computing depreciation must be con-
sistently applied for any specific asset or
class of assefs for all affected federally
sponsored programs and must result in
equitable charges considering the extent
of the use of the assets for the benefit of
such programs.

(d) Inlieu of depreciation, a use al-
lowance for buildings and improvements
may be computed at an annual rate not
exceeding 2 percent of acquisition cost.
The use allowance for equipment (ex-
cluding items properly capitalized as
building cost) will be computed at an
annual rate not exceeding 625 percent
of acquisition cost of usable equipment.

(e) No depreciation or use charge may
be allowed on any assets that would be
considered as fuilly depreciated: Pro-
vided, however, That reasonable use
charges may be negotiated for any such
assets if warranted after taking into
consideration the cost of the facility or
item involved, the estimated useful life
remaining at time of negotiation, the
effect of any increased maintenance
charges or decreased efficiency due to
age, and any other factors pertinent to
the utilization of the Tacllity or item
for the purpose contemplated.

§ 1-15.711-12 Disbursing service.

The cost of disbursing grant program
funds by the Treasurer or other desig~
nated officer is_ allowable. Disbursing
services cover the processing of checks
or warrants, from preparation to re-
demption, including the necessary rec-
ords of accountabﬂlty and reconciliation
of such records with related_cash
accounts.

§1—¥5.711—13 Employee fringe hene-
1s.

Costs identified under paragraphs (a)
and (b) of this section are allowable to
the extent that total compensation for
employees is reasonable as defined In
§ 1-15.711~10. .

(a) Employee benefits in the form of
regular compensation paid to employees
during periods of authorized absences
from the job, such as for annual leave,
sick leave, court leave, military leave,
and the like, if .they are: (1) Provided
pursuant to an approved leave system,
and (2) the cost thereof is equitably al-
located to all related activities, including
grant programs.

(b) Employee benefits in the form oi
employer’s contributions or expenses for
social security, employees’ life and
health insurance plans, unemployment
insurance coverage, workmen’s compen-
sation insurance, pension plans, sever-
ance pay, and the like; provided such
benefits are granted under approved
plans and are distributed equitably to
grant programs and to other activities.

- §1-15.711-14 Employee morale, health,

and welfare costs.
The costs of health or first-aid clinics
and/or infirmaries, recreational facili-
ties, employees’ counseling services, em-~
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ployee information publications, and any
related expenses incurred in accordance
with general State or local policy, are
allowable. Income generated from any
of these actlvities will be offzet against
expenses.

§ 1~-15.711-15 Exhibits.
Costs of exhibits relating specifically

“to the grant programs are allowable.

§ 1-15.711-16 Lecgal expenses.

The cost of Iegal expenses required in
the administration of grant programs
is allowable. Legal services furnished by
the chief legal officer of a State or local
government or his staff solely for the
purpose of discharging his general re-
sponsibilties as Iegal ofiicer are unallow-
able. Legal expenses for the prosecution
of claims against the Federal Govern-
ment are unallowable.

§ 1-15.711-17 DNhintenance and repair.

Costs incurred for necessary mainte-
nance, repair, or upkeep of property
which neither add to the permanent
value of the property nor appreciably
prolong its intended life, but keep it in
an efficient operating condition, are
allowable.

§ 1-15.711-183 DMaterials and supplies.

‘The cost of materials and supplies nec-
essary to carry out the grant programs
is allowable. Purchases made specifically
for the grant program should ke charged
thereto at their actual prices after de-
ducting all cash discounts, trade dis-
counts, rebates, and allowances received
by the grantee. Withdrawals from gen-
eral stores or stockrooms should be
charged at cost under any recognized
method of pricing consistently applied.
Incoming transporfation charges are a
proper part of material cost.

§ 1-15.711-19 Memberships, subscrip-
tions, and profc..sxonnlachnucs.

(a) Memberships. The cost of member-
ship in civic, business, technical, and
professional organizations is allowable,
provided: (1) The benefit from the mem-
bership is related to the grant program,
(2) the expenditure is for agency mem-
bership, (3) the cost of the membership
is reasonably related to the value of the
services or benefits received, and (4) the
expenditure is not for membership in an
organization which devotes a substantial
part of its activities to influencing legis-
lation.

(b) Reference material. The cost of
books and subscriptions to civic, business,
professional, and technical perfodicals iIs
allowable when related to the grant
program.

(¢c) Meetings and con!erences. Costs
are allowable when the primary purpose
of the meeting Is the discemination of
technical information relating to the
grant program and they are consistent
with regular practices followed for other
activities of the grantee.

§ 1-15.711-20 Motor pools.

The costs of a service organization
which provides automoblles to wucer
grantee agencies at o mileage or fized
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rate and/or provides vehicle mainte-
nance, inspection, and repair services are
allowable.

§1~15.711-21 Paoyroll preparation.
The cost of preparing payrolls and

maintaining necessary related vagze rec-
ords is allowable.

§ 1-15.711-22 Personnel zdministra-
tion.

Costs for the recruitment, excmina-
Hon, certiication, classification, traininz,
establishment of pay standards, and re-
lated activities for grant prozrams are
allowable.

§ 1-15.711-23 DPrinting and reproduc-
tion.

Costs for printiny and reproduzifon
services nececsary for crant administra-
tion, includinz but not limifed to, forms,
xeports, mamuals, and informational lif-
erature are allowable. Publication costs
of reports or other media relating to
grant program gecomplishments or re-
sults are allowable when provided for in
the grant agreement.

§ 1-15.711-24 Procurement service.

The cost of procurcment sexvice, in-
cluding solicitation of bids, preparation
and award of contracts, and all phases
of contract administration in providing
goods, facilities, and services for crant
programsis allowable.,

8§ 1-35.711-25 Tas=es.

In general, taxes or paymenfs in lieuof -
taxes which the grantee ageney is lezally
remuired to pay are allowable.
§1-15.711-26 Training and edueation.

The cost of inservice traininz custo-~
marily provided for employee develop-
ment which, directly or indirectly,
benefits grant programs is allowable.
Out-of-cervice training involvinz ex-
tended periods of time is allowable only
when specifically authorized by the
grantor agency.

§1-15.721-27 ‘Transportation.

Costs Incurred for freight, cartage,
ezpress, postage and other fransporta-
tion costs relating either to goods pur-
chosed, delivered, or moved from one
location to another are allowable,
§1-15.711-28 ‘Travel.

Travel cosits are allowable for ex-
penses for transportation, lodsing, sub-
sistence, and related items incurred by
employees who are in travel status on
oflicial business incident to & grant pro-
gram. Such costs may be charged on an
actual bacls, on 2 per diem or mileage
basis in Heu of actual costs incurred, or
on o combination of the two; provided

the methed used is applied to an entire
trip, and recults in charges consistent
with thoze normally allowed in like eir-
cumstonces in nonfederally sponsored
activities. The difference in cost bafrreen
first-closs air acccommodations and less
than first-class air accommodations is
unallowable except when less than first-
class air accommodations are not rea-
sonably available.

11, 1970
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§1-15.712 Costs allowable with ap-
proval of grantor agency.

§ 1-15.712=1 Automatic data processing.

The cost of data processing services to
grant programs is allowable. This cost
may include rental of equipment or de-
preciation on grantee-owned equipment.
The acquisition of equipment, whether
by outright purchase, rental-purchase
agreement or other method of purchase,
is allowable only with specific prior ap-
proval of the grantor Federal agency as
provided under the selected item for
capital expenditures.

§ 1-15.712-2 Building space and related
facilities.

‘The cost of space in privately or pub-
1licly owned buildings used for the benefit
of the grant program is allowable sub-
ject to the conditions stated in this
§ 1-15.712-2, ‘The total cost of space,
whether in a privately or publicly owned

building, may not exceed the rental cost.

of comparable space and facilities in a
privately owned building in the same
locality. The cost of space procured for
grant program usage may not be charged
to the program for periods of nonoccu-
pancy without authorization of the
grantor Federal agency.

(a) Rental cost. The rental cost of
space in a privately owned building is
allowable.

(b) BMaintenance and operation. 'The
cost of utilities, insurance, security, jani-
torial services, elevator service, upkeep
of grounds, normal repairs and altera-
tions and the like, are allowable to the
extent they are not otherwise included
in rental or other ¢harges for space.

(¢) Rearrangements and alferations.
Cost incurred for rearrangement and
alteratioh of facilities required specifi-
cally for the grant program or those that
materially increase the value of useful
life of the facilities (§ 1-15.712-3) are
allowable when specifically approved by
the grantor agency.

(d) Depreciation and use allowances
on publicly owned buildings. These costs
are allowable as provided in § 1-15.711-
11,

(e) Occupancy of space under rental-
purchase or a lease with option-to-pur-
chase agreement, The cost of space pro-
cured under such arrangements is allow-
able .when specifically approved by the
Federal grantor agency. .

§ 1-15.712-3 Capital expenditures.

The cost of facilities, equipment, other
capital assets, and repairs which mate-
rially increase the value or useful life

of capital assets is allowable when such -

procurement is specifically approved by
the Federal grantor agency. When assets
acquired with Federal grant funds are
(a) sold, (b) no longer available for use
in a federally sponsored program, or (¢)
used for purposes not authorized by the
grantor agency, the Federal grantor
agency’s equity in the asset will be re-
funded in the same proportion as Fed-
eral participation in its cost. In case any
assets are traded on new items, only the
net cost of the newly acquired assets is
allowable.
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§ 1-15.712—-4 Insurance and indemni-
fication.

(a) Costs of insurance required, or ap-
proved and maintained pursuant to the
grant agreement, are allowable.

(b) Costs of other insurance in con-
nection with the general conduct of ac-
tivities are allowable subject to the fol-
lowing limitations:

(1) Types and extent and cost of cov-
erage will be in accordance with general
State or local government policy and
sound business practice.

(2) Costs of insurance or of contribu-
tions to any reserve covering the risk of
loss of, or damage to, Federal Govern-
ment property are unallowable except to
the extent that the grantor agency has
specifically required or approved such
costs.

(c) Contributions to a reserve for a
self-insurance program approved by the
Federal grantor agency are allowable to
the extent that the types of coverage, ex-
tent of coverage, and the rates and pre-
miums would have been allowed had in-
surance been purchased to cover the
risks.

(d) Actual losses which could have
have been covered by permissible insur-
ance (through an approved self-insur-
ance program or otherwise) are unallow-
able unless expressly provided for in the
grant agreement. However, costs in-
curred because of losses not covered un-
der nominal deductible insurance cov-
erage provided in keeping with sound
management practice, and minor losses
not covered by insurance, such as spoil-
age, breakage, and disappearance of
small hand tools which occur in the or-
dinary course of operations, are allow-
able.

(e) Indemnification includes securing
the grantee against liabilities to third
persons and other losses not compen-
sated by insurance or otherwise. The
Government is obligated to indemnify
the grantee only to the éxtent expressly
provided for in the grant agreement, ex~-
cept as provided in this § 1-15.712-4(d).
§ 1-15.712~5 DManagement studies.

The cost of management studies to im-
prove the effectiveness and efficiency of
grant management for ongoing pro-
grams is allowable except that the cost
of studies performed by agencies other
than the grantee department or outside

consultants is allowable only when
authorized by the Federal grantor agency.
§ 1~-15.712-6 Preagreement costs.

_Costs incurred prior to the effective
date of the grant or contract, whether or
not they would have been allowable
thereunder if incurred after such date,
are allowable when specifically provided
for in the grant agreement.

§ 1-15.712-7 Professional services.

Cost of professional services rendered
by individuals or organizations not a
part of the grantee department is allow-
able subject to such prior authorization
asmay be required by the Federal grantor
agency.

§ 1-15.712-8 Proposal costs.

Costs of preparing proposals on poten-
tial Federal Government grant agreo-
ments are allowable when spceifically
provided for in the grant agreement,

§ 1-15.713 Unallowable costs.
§ 1-15.713<1 Bad debts.

Any losses arising from uncollectiblo
accounts and other claims, and related
costs, are unallowable.

§ 1-15.713-2 Contingencics.

Contributions to a contingency reserve
or any similar provision for unforeseen
events are unallowable,

§1-15.713-3 Contributions and dona-
tions.

Contributions and donations are
unallowable.

§ 1-15.713—-4 Entertainment.

Costs of amusements, social activities,
and incidental costs relating thereto,
such as meals, beverages, lodgings, ron-
tals, transportation, and gratulties, are
unallowable,

§ 1-15.713-5 Fines and penaltics.
Costs resulting from violations of, or
failure to comply with Federal, Stato,

and local laws and regulations are
unallowable.

§ 1-15.713-6 Governor’s expenscs,

" The salaries and expenses of the Offico
of the Governor of a State or the chief
executive of a political subdivision are
considered & cost of general State or local
government and are unallowable,

§ 1-15.713-7 Inlcrcsl and other finan.
cial costs.

Inferest on borrowings (however reop«
resented), bond discounts, cost of fl-
nancing and refinancing operations, and
legal and professional fees paid in con-
nection therewith, are unallowable ex-
cept when authorized by Federal
legislation.

§ 1-15.713-8 Lecgislative expenses.

Salarles and other expenses of the
State legislature or similar local gove
ernmental bodies such as county super-
visors, city councils, school boards, eto,,
whether incurred for purposes of legis-
lation or executive direction, are
unallowable.

§ 1-15.713-9 Underrecovery of
under grant agrecments,

Any excess of cost over the Federal
contribution under one grant agreement
is unallowable under other grant
agreements,

(Seo. 205(c), 63 Stat. 300; 40 U.8.0. 386(0))

Effective date. This amendment 13 ef-
fective February 1, 1971, but may be
observed earlier.

Dated: December 4, 1970,

RoserT L. Kunzid,
Administrator of General Services.

[F.R. Doc. '70-16660; Filed, Decc. 10, 1970;
8:45 a.m.]
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Chapter 18—National Aeronautics
and Space Administration
PART 18-1—GENERAL PROVISIONS

Part 18-1 of Chapter 18, Title 41, Code
of Federal Regulations is revised to read
asiollows:

Subpart 18—1.1—Introduction

18-1.100 Scope of subpart.

18-1.101 Purpose of this chapter.

18-1.102 Applicability.

18-1.103 Arrangement of chapter.

18-1.103-1 General plan.

18-1.103-5 Dating contract clauses.

18-1.103-6 Appendices and supplements.

18-1.104 Content of chapter.

18-1.107 Dissemination and effective
date of the chapter and
revision.

18-1.108 Field installation instructions
and implementations of the
NASA Procurement Regula-
tion.

18-1.108 Deviations and other procure-
ment publications.

18-1.109-1 Applicability.

18-1.109-2 Approval of deviations.

18-1.109-3 Requests for deviations.

18-1.108-50 Modification to existing con-
tracts for new procurement.

18-1.110 Reports of contracts.

18-1.111 Reports of noncompetitive
practices.,

18-1.112 Relationship of ASPR and FPR.

18-1.113 Code of conduct.

18-1.113-1 Government personnel.

18-1.113-2 Organizational confiicts of
interest.

18-1114 Reporting of identical bids.
18-1.115 Noncollusive bids and proposals.
Subpart 18-1.2—Definition of Terms

18-1.201 Definitlons.

18-1.202 Administrator.

18-1.203 Change order.

18-1.204 Construction contractor.

18-1.205 Contract modification.

18-1.206 Contracting officer.

18-1.207 Contracts.

18-1.208 Director of procurement.

18-1.209 - -~ Executive agency.

18-1.210 Federal agency.

18-1.211 Field installation.

18-1.212 Field procurement office.

18-1.213 Government instrumentality.

18-1.214 Head of an installation.

181215 Head of the agency.

18-1.216 Includes.

18-1.217 Installation.

18-1.219 May. .

18-1.220 NASA, .

18-1.221 Negotiate and negotiation.

18-1.222 Procurement office, NASA Head-
quarters,

18-1.223 Possessions.

18-1.224 Procurement.

18-1.225 Procurement office.

18-1.226 Procurement officer.

18-1.229 Service contractor.

18-1.230 Shall,

18-1.231 Small business concern.

18-1.232 - Supplemental agreement.

18-1.233 Supplies and property.

18-1.234 United States.

18-1.235 Automatic data processing
equipment (ADPE).

18-1.236 Nonprofit organization.

Subpart 18-1.3—General Policies

18-1.300 Scope of subpart.

18-1.301 Methods of procurement.

18-1.302 Sources of supply.
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Sec.
18-1.302-1
18-1.302-2

18-1.302-3
18-1.302-50
18-1.302-51

18-1.302-52
18-1.304
18-1.304-1

18-1.304-2
18-1.304-3

18-1.304-4
18-1.305

18-1.305-1
18-1.305-2
18-1.305-3
18-1.305—4
18-1.305-5

18-1.306
18-1.307

18-1.307-1
18-1.307-2

18-1.307-3

18-1.308
18-1.309

18-1.310
18-1.311
18-1.312
18-1.314
18-1.316
18-1.316

18-1.317
18-1.318
18-1.319

18-1.319-1
18-1.319-2

18-1.319-3
18-1.3194
18-1.320

18-1.324 -
18-1.324-1
18-1.324-2
18-1.324-3

18-1.324—4
18-1.324-5

18-1.324-6

18-1.324-7
18-1.324-8
18-1.324-9

18-1.324-10

Government agencles.

Sources outslde the Governe
ment,

Production and research and
development pools.

Contracts between NASA and
Government employees.

Proposed subcontracts between
NASA contractors and Gov-
ernment employees.

New sources of cclentific and
technical competence.

Restrictions on data and other
information.

Selectlon of items fnvolving
proprietary data,

Treatment of technical data,

Technical and other data in-
volved In formal advertising.

Privileged business information
included {n proposals.

Time of delivery or porforme-
ance.

Scope.

General.

Terms.

Time of dclivery clauses.

Research exploratory develop-
ment, and cdvanced develop-
ment,

Approval signature.

Priorities, allocations and allot-
ments.

NASA program.

Required use of prlogities, allo-
cations, and allotments

clause,
JInandequate response to coliclta-

tions.

Records of contract actlons.

Solicitations for Informatlon or
planning purposes.

Liquidated damages.

Buying in.

Voluntary refunds.

Disputes and appeals.

Procurement of jewel bearlngs.

Disclosure of contractor peore
formance data to other gov-
ernment agenclcs and foreign
governments,

Lease versus purchase criterion.

Contracts using annual funds.

Renegotintion performance re-
ports.

Renegotiation board.

Renegotiation information for
contract file,

Performance reports.

Procedures for handling request
for performance reports,

Security requirements.

Warrantles.

General.

Pollcy.

Use of a warranty.

Commerclal warrantles.

Scope of warranty clause (other
than commercial warranty
clause).

Pricing ospects of fixed-price
incentive contract warranty
provislons.

Example of warranty clause for
fixed-price supply contracts,

Example of warranty clause for
fixed-price cervices contracts.

Another example of warranty
clause for fixed-price supply
or sérvices or research and
development contracts (cor-
rection of deficlencies clauce).

Example of warranty clauce for
fixed-price construction con-
tracts.

See.
18-1.327
18-1.327-1
18-1327-2
18~1.327-3
18-1.350
18-1.350-1
18-1.350-2
18-1350-3
18-1.350-4
18-1361

18-1.352

18~1.353
18-1.354

18-1.355

18-13560
18-1.357
18-1.358

18-1.353
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Tce of excecs aluminum in
natlonal stockpile.

Government use program.

Contract clause,

Constructlion.
Nondizcrimination clauze—zov-
ernment lezzes.

Policy.

Uce of clauce.

Lease amendments
nevwals.

Invitation for bids or requests
for proposals Involving leases.

Procurement of potentially haz-
ardous items.

Spazcial considerations In re-
gcearch and development con-
tracts,

Construction contractc—discio-
sure of Government estimate,

Procurements requiring fmmed-
iate “on call” contractor
performance,

Civil Rights Act of 1884—
nondicerimination in  fed-
erally assisted programs.

Procurement request.

Prccurement of lquid hydre-

'

and rve-

gen.

Contractor financing by letter
of credit,

Afrcraft nolse rezearch
development programs.

and

Subpart 18-1.4—Appoiniment and Authority of

18-1.400
18-1401

18-1.402
18-1.403

18-1.403-1
18-1.403-2
18-1.403-3
18-1.403-4
18-1.403-5

Contracling Officers

Scope of subpaxt.

Authority of contracting offi-
cers.

Requirements to be met hefore
entering into contracts.

Selection, appointment, and
terminatfon of appointment
of contracting officers.

Selection.

Appointment.

Termination of appointment.

Lfodification of authority.

Aczignment of dutles to con-
tracting officers.

Subparl 18-1.5—Centingent or Other Fees

18-1.500
18-1502
18-1.503

18-1.604
18-1.505

18-1.605-1
18~1.605-3

18-1.605-3
18-1.605-4

.

18-1.505-5
18-1.509

18-1.500-1

18-1.507
18-1.507-1
18-1.507-2
18-1.507-50
18-1.503
18-1.508-1
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Scope of subpart.

Applicability.

Covenant agalnst contingent
fees clause.

Improper influence.

General principles and stand-
ards gpplicable to the cove-
nant,

Contingent character of the fee.

Exceptions to the prohibition of

the covenant.

EBona flde employee.

Bona fide established commer-
clal or celling sgency main-
tained by the contractor for
the purpoze of securing busi-
necs.

Fees for Information.

Reprecentation and agreement
required from prospective
contractors.

Interpretation of the repre-
sentation,

Use of Standard Form 119. -

Statement In lleu of form.

Exceptions.

Additional provision.

Enforcement,

Fallure or refusal to furnizh
Stondard Form 119,
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Sec.
18-1,608-2

18-1.509
18-1.550

-

Misrepresentations or violations
.of the covenant against con-
tingent fees.

Preservation of records.

Responsibility for protecting
information contained in
completed Standard Form
119,

Subpart 18-1.6—Debarred, Ineligible, and

18-1.600
18-1.601

18-1.601-1
18-1.601-2

18-1.601-3
18-1.601-4
18-1.601-50

18-1.601-51

18-1.602
18~1.603

18-1.604
18-1.604-1

18-1.604-2
18-1.604-3
18-1.604—4
18-1.604-50
18-1.605
18-1.605-1
18-1.605-2

18-1.605-3
18-1.605-4
18-1.605-5

18-1.605-6
18-1.605-50
18-1.606

18-1.607

Suspended Bidders

Scope of subpart and defini-
tions.

Establishment and main-
tenance of a list of firms or
individuals debarred or in-
eligible,

General.

Information
NASA Iist.

Joint consolidated list.

Protection of lsts.

Authority for making deter-
minations.

Compliance with NASA list and
joint consolidated 1ist.

Limfitation,

Grounds for listing and treat-
ment to be accorded lsted
concerns.

Debarment of bidders,

Authority in NASA to debar
firms and individuals,

Causes for debarment.

§erlod and scope of debarment,
otice of debarment.

Reporting procedures.

Suspension of bidders.

General.

Authority in NASA to suspend
firms or individuals.

Causes for suspension,

Perlod and scope of suspension.

Restrictions during period of
suspension.

Notice of suspension.

Reporting procedures.

Limited debarment or suspen-
slon:

Interchange of debarment in-
formation.

contalned in

Subpart 18-1.7—Small Business Concerns

18-1.700
18-1.701
18-1.701-1
18-1.701-2
18-1.701-3
18-1.701-4

18-1.702
18-1.703

| 18-1.704
18-1.704-1
18-1."704-2
18-1.704-3
18-1.705

18-1.705-1
18-1.705-2
18-1.705-3

18-1.705-4
18-1.705-5

18-1.708
18-1.706-1
18-1.706-2

18-1.706-3

18-1.706-4

Scope of subpart.

Definitions. ~

Small business concern,

Established supplier.

Potential supplier.

Manufacturing industry em-
ployment size standards.

General policies,

Determination of status as
small business concern,

Small business officials,

NASA Headquarters.

Installations.

Small business specialists.

Cooperation with the small
business administration,

General.

SBA representatives.

Access to procurement in-
formation.

Certificates of competency.

Performance of contract by
Small Business Administra-
tion.

Set-Asides for Small business,

General.

Contract authority.

Review, withdrawal, or modi-
fication of set-asides or set-
aside proposals.

Reporting for Department of
Commerce procurement syn-
opsis.
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See.

18-1.706-5
18-1.706-6
18-1.706-7

- 18-1.708-50

18-1.706-51
18-1.707

18~1.707-1
18-1.707-2

18-1.707-3
18-1.707-4

18-1.707-5
18-1.707-6

18-1.707-7
18-1.708

Total set-asides.

Partial set-asides.

Automatic dissolution of set-
asldes.

Small business class set-aside
for construction, repair, and
alteration work.

Maintenance of records.

Subcontracting With Small
Business Concerns.

General,

Small business subconfracting
program.

Required clauses.

Responsibility for reviewing the
subcontracting program.

Reports on NASA Form 5§24,

Subcontracting studies and sur-
veys.

Small Business Administration
review of agency records.

Purchases under Federal Sup-
ply Schedule contracts.

Subpart 18-1.8—Labor Surplus Area Concerns

18-1.800
18-1.801
18-1.801~1

18-1.801-2
18-1.801-3
18-1.802
18-1.803
18-1.804

18-1.804-1
18-1.804-2
18-1.804-3
18-1.804—4
18-1.805

18-1,805-1
18-1.805-2

18-1.805-3
18-1.805-4

18-1.806
18-1.806-1
18-1.806-2

Scope of subpart.

Definitions.

Labor surplus area concern in-
cludes.

Labor surplus area.

~ Small business concern.

General policy. *

Application of policy.

Partlal set-asides for labor sur-
plus area concerns.

General.

Set-asides procedures.

Withdrawal of set-asides.

Contract authority.

Subcontracting with labor sur-
plus area concerns.

General policy.

Labor surplus area subcontract-
ing program.

Required clauses.

Review of subcontracting pro-

gram,

Depressed industries,

General.

Petroleum and petroleum pro-
ducts industry (Notification
No. 58).

Subpart 18-1.9—Responsible Prospective

18-1.900
18-1.901
18-1.802
18-1.903

18-1.903-1
18-1.903-3
18-1.903-4

18-1.904
18-1.9056
18-1.905-1
18-1.905-2

18-1.905-3
18-1.905-4
18-1.905-50

18-1.905-51

18-1.905-52

18-1.906
18-1.907

Contractors

Scope of subpart,

Applicability.

General policy.

Minimum standards for re-
sponsible prospective - con-
tractors,

General standards.

Special standards.

Ability to meet certain mini-
mum standards.

Determinations of responsibile
ity and nonresponsibility.

Procedures for determining re-
sponsibility of prospective
contractors.,

General.

When information will be ob-
talned.

Sources of information,

Preaward surveys.

Procedures for requesting pre-
award surveys.

Conditions which normally do
not require & preaward sur-
vey.

-NASA conducted preaward
surveys.

Subcontractor responsibility.

Disclosure of preaward data.

Subpart 18-1,10—Publicizing Procuromont

Actions

Sec.

18-1.1001 General polioy.

18-1.1002 Disseminetion of information
relating to invitatlions for
bids and requests for pros«
posals.

18-1.1002-1 Avellability of Invitotions for
bids and requests for proe
posals,

18-1.1002-2 Limited avallability of cortain
specifications, plang, and
drawings,

18-1,1002-4 Displaying in publie place,

18-1.1002-5 Informntion reloascs to nowd«
papers and trade fournaly,

18-1.1003 Synopses of proposed proouros
mentsd,

18-1.1003-1 Department of Commerce syn«
opsis.

18-1.1003-2 General requirements,

18~1.1003-3 ‘Time of publicizing,

18-1.1008-4 Preinvitation notlced.

18-1.1003-56 Publication of proourcmenty of
less thon 10,000,

18-1.1003-6 Synopsls of subcontract ope
portunitics.

18-1.1003-7 Informatfon reparding speolfl«
cations, plans, and drawingd,

18-1.1003-8 Responsibllity of smnll businesy
speetalists,

18-1.1003-9 Preppration and tronemittal,

18-1.1004 Disclosure of information prloy

to award.

18-1.1005 Publfeizing sward Information,

18-1,1005~1 Synopsis of contract niwvards,

18-1.1006 Classification codes,

18-1.1006-1  Codes for services.

18-1.1006-2 Codes for supplles,

18-1.1007 Releaso of proouremoent Infor«

) mation,

18-1.1007-1 Members of Congrezs,

18-1.1008 Pafd advertisomonts in new:s

papers and trade journals,

18-1.1050 Furnishing additional proouro=

ment information to ptiblie,
18-1.1060-1  Policy.

18-1.1050-2  Procedures,

Subpart 18-1.12—Spociflcations, Plans, and
Drawings

18-1.1201 General,

18-1.1202 Mandatory specifications,

18-1,1203 Avallability of specificationy,

standards, plang, and draws
Ingrs,

18-1.1204 Packaging rcquirements,

18-1.1208 Purchase descriptions,

18-1.1206-1  General,

18-1.1206-2 Brand name or equel purchate

descriptions,

18-1.1208-3 Invitation for bids—"brand

name or ogual” purchase o«
scriptions.
18-1.1206—4 Bid evaluation and asward--
“brand name or equal’ purs
chase deseriptions,

18-1.1206-5 Procedure for nogotinted pro-
curements,

18-1.1207 Alternato articles or qualltiey,

18-1.1208 Procuremont of uded and ro<

conditioned material and

former Government surplug

property., o
Subpart 18-1,13—Transportation

18-1.1300  Scope of subpart,

18-1.1301 General.

18-1.1302 Place of dellvery.

18-1,1302-1 Shipments within the Unitod

States.
18-1.1302-2 Shipments from tho Unlted
States for oversens dellvery,
18-1.1302-3 Shipments originating outsido
the United States.
18-1,1303 Quantity analysis,

FEDERAL REGISTER, VOL, 35, NO. 240-—FRIDAY, DECEMBER 11, 1970

I



- See.

18-1.1304 Commodity description.

18-1.1305 Delivery terms.

18-1.1305-1 General.

18-1.1305-2 PF.O.B. origin or destination.

18-1.1305-3 F.0.B. destination.

18-1.1305-4 F.O.B.origin. _

18-1.18305-5 Destination unknown,

18-1.1306 Consignment and marking in-
structions.

18=1.1307 Scheduling of deliveries to per-

" mit consolidation of ship-
- ments,

18-1.1308 Transit privileges.

18-1.1309 Volume movements within the
United States.

18-1.1310 Shipments requiring special

- N handling.

18-1.1311 Mode of transportation.
18-1.1312 ‘Transportation rates and re-
lated costs.
18-1.1312-1 TUse in evaluation of bids and

proposals.
18-1.1312-2 Source of transportation rates
i and related costs.
18-1.1313 Section 22 of the Interstate
. Commerce Act.
18-1.1313-1 General..
18-1.1313-2 Application to commercial
bills of lading. .
18-1.1313-83 Application to  household
goods.
A18-1.1313-4  Penaliy.
18-1.1314 Insurance.
18-1,1315 Toss and damage in-transit.
18-1.1316 Prepaid transportation
charges.
18-1.1350 Charter of alrcraft.

Subpart 18-1.14—Transporiation by Ocean

Carriers

18-1.1400 Scope,

18-1.1401 Definitions,

18-1.1402 Preference for private U.S,
vessels, -

18-1.1402-1 Policy.

18-1.1402-2 Shipment to which policy is
not applicable.

18-1.1402-3 Procedures.

18-1.1410 Nonuse of foreign-fiag vessels
engaged in Cuban and North

Vietnam trade.
Subpart 18-1.15—~Options

18-1.1500 Scope of subpart.

18-1,1501 Definition of option.
18-1.1502 Applicability.

18-1.1503 Procedures.

18-1:1504 “Exercise of options.
18-1.1505 Exzamples of option clauses.

Subpart 18-1.50—Integration of Quality
Requirements in NASA Procurements

18-1.5000 . Scope of subpart,
18-1.6001 Policy.

18-1.5002 Categorles of procurements
. . and their quality require-
ments,
18-1.5003 Responsibilities of NASA per-
sonnel,
18-1.5004 Procedures.

Subpart 18-1.51—Inlegration of Reliability
Requirements Into NASA Procurements

18-1.5100 Scope of subpart,

18-1.6101 Policy.

18-1.5102 Definitions.

18-1.6103 Application., .

18-1.6104 Responsibilities,

18-1.5105 Procedures,

18-1.6106 Technlcal factors (requests for
proposals and statements of
work).

Subpart 18-1.52—Safely and Health

18-1.5200 Scope of subpart,

18-1.6201 Policy.

RULES AND REGULATIONS

Sec.

18-1,6202 Responslbjlity.

18-1.6203 Hazardous materlals and oper=
ations.

18-1.5204 Contract provisions,

AvurHorITY: The provislions of this Part
18-1 issued under 42 U.B.C, 2473 (b) (1).

Subpart 18-1.1—Introduction
§ 18-1.100 Scope of subpart.

This subpart sets forth (a) introduc-
tory information pertaining to chapter 18
(its purpose, applicability, content, and
arrangement), and (b) instructions for
amending, implementing, disseminating,
and deviating from the chapter.

§ 18-1.101 Purpose of this chapter.

This chapter, issued by the Director
of Procurement under authority dele-
gated by the Administrator, establishes
for the National Aeronautics and Space
Administration (NASA) uniform policies
and procedures relating to the procure-
ment of property and services under the
authority of the National Aeronautics
and Space Act of 1958, as amended
(Public Law 85-568; 42 U.B.C. 2451 et
seq.), chapter 137, title 10, of the United
States Code, or other statutory authority.

§18-1.102 Applicability.

This chapter applies to all purchases
and contracts made by NASA, within or
outside the United States, for the pro-
curement of property or services which
obligate appropriated funds, wunless
otherwise specified herein.

§18-1.103 Arrangement of chapter.
§ 18-1.103~-1 General plan.

This chapter is divided into parts, each
one of which deals with a separate aspect

. of procurement; and each part is further

subdivided into subparts, sections, and
paragraphs,

§ 18-1.103-5 Dating contract clauses.

Contract clauses in this chapter are
identified by showing the month and year
of issuance of the clause, as most recently
revised, in parentheses immediately after
the title, e.g,, Examination of Records
(October 1969), Where an alternative
section is provided for insertion in a
clause, the identifying date is shown in
parentheses immediately following the
text of the section. In contract forms
using NASA PR clauses, each clause will
be shown with its identifying date in the
manner prescribed above, except that
standard forms are not subject to this
requirement., When an inconsistency
exists between a contract clause pub-
lished in this chapter and the same clause
printed in a NASA contract form, the
clause published in this chapter shall
govern, When a clause to be used in a
contract represents a deviation from this
chapter, a date will not be shown.

§18-1.103-6 Appendices and -supple-

ments.

(a) Policles and instructions con-
cerned with procurement which, while
directive, are essentially procedural in
nature, will be published as appendices
to this chapter when applicable to, or re-
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quired by, substantially all users of and
subscribers to this chapter. Such policies
and instructions will be published as sup-
plements to this chapter when they are
not applicable to, or required by, sub-
stantially all users of and subscribers to
this chapter.

(b) The numberiny of appendices and
supplements shall follow generally § 18-
1,103-6 except (1) appendices shall be
identifled by a capital letter and supple- _
ments by the letter “S" followed by the
number of the supplement and such
identification shall be the first portion
of the section numbher, and (2) the pases
shall be numbered consecutively.

§18-1.104 Content of chapter.

This chapter will confain policies and
procedures relating to the procurement
of property and services and is de-
signed to achieve maximum uniformity
throuchout NASA. This chapter will be
amended from time to time to set forth
improved procedures which reduce con-
tract preparation time, simplify and
standardize contract forms, and improve
the contracting process. Procurement
personnel are encouraged to submit sug-
gestions, based on operating experience,
for improving and simplifying the pro-
cedures set forth in this chapter. Such
suggestions should be submitted through
the Procurement Officer to the Procure-
ment Office, NASA Headquarters (Code
KDP-1).

§18-1.107 Dissemination and ‘effective
date of the chapter and revisions.

(a) The NASA Procurement Regula-
tion, and Revisions thereof, will be dis-
tributed directly to NASA installations
by the U.S. Government Printing Office.
The number of copies of the regulation,
and revisions thereof, will be distributed
on the basis of the requirements fur-
nished by each Headquarters office, and
NASA fleld installation, to the Procure-
ment Office, NASA Headquarters (Code
KDP-1). ‘

(b) Heads of field installations wiil .
ensure that copies of the NASA Procure-
ment Regulation are distributed to =11
interested activities and individuals
within their installation.

(¢) Copies of the NASA Procurement
Regulation, and Revisions thereof, may
be purchased by private concerns and
individuals from the Superintendent of
Documents, US. Government Printing
Office, Washington, D.C. 20402.

(d) Compliance with a revision to
the NASA Procurement Regulation shall
be permissive effective with the date of
issuance thereof, and shzall be manda-
tory effective 60 days thereafter, except
(1) as may be otherwise prescribed in
the revision, and (2) that procurements
initiated after receipt of new or revised
clauses should, to the maximum praec-
ticable extent, include such clauses prior
to the mandatory date.

(e) Unless otherwise stated, invita-
Hons for bids which have been issued and
bilateral agreements upon which nego-
tiations have been completed prior fo the
receipt of new or revised contract clauses
need not be amended to include the new
or revised clauses if such amendment
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would unduly delay the procurement
action.

§ 18-1.108 Field installation instruc-
tions and implementations of the
NASA Procurement Regulation.

(a) Heads of NASA field installations
may implement the NASA Procurement
Regulation by prescribing for their in-
stallation detailed procurement operat-
ing instructions, delegations of authority,
and assignment of responsibilities which
they deem essential for the efficient per-
formance of their procurement function.
Such instructions shall:

(1) Be consistent with the policies and
procedures contained in this chapter
and the NASA Procurement Regulation
Directives;

(2) To the extent practicable, follow
the format, arrangement, and number-
ing system of this chapter;

(3) Contain no material which dupli-
cates, paraphrases, or is inconsistent
with the contents of this chapter.

(b) The head of each NASA installa-
tion shall furnish the Procurement Of-
fice, NASA Headquarters (Code KDP-1)
three copies and the cognizant Institu-
tional Director one copy of:

(1) The basic publication preseribing
the procurement operating instructions
for his fleld installation; and

(2) Each change, revision, or amend-
ment to such instructions, at the time
of issuance,

§ 18-1.109 Deviations and other pro-

curement publications.
§ 18-1.109-1 Applicability.

A deviation shall be considered to be
any of the following:

(a) When a prescribed contract clause
Is set forth verbatim in NASA procure-
ment regulations, use of a contract
clause or a schedule provision covering
the same subject matter which varies
from, or has the effect of altering, the
prescribed NASA clause, or changing ifs
application;

(b) When g contract clause is set forth
in NASA procurement regulations but
not for use verbatim, use of a contract
clause covering the same subject matter
which is inconsistent with the intent,
principle and substance of the NASA
Jrocurement regulation clause or related
coverage of the subject matter;

(¢) Omission of any mandatory con-
tract clause constitutes a deviation;

(d) When a Standard, NASA, or other
form is prescribed by NASA procurement
regulations, use of any other form for
the same purpose;

(e) Alteration of a Standard or NASA
form except as authorized by NASA pro-
curement regulations;

(f) When limitations are imposed by
NASA procurement regulations upon the
use of & contract clause, form, procedure,
type of contract, or any other procure-
ment action, the imposition of lesser or
greater limitations; or

(g) When a policy, procedure, method,
or practice of conducting procurement
actions is prescribed in NASA procure-
ment regulations, any policy, procedure,

method, or practice inconsistent there-.

with.
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§ 18-1.109~2 Approval of deviations.

Deviations from NASA procurement
regulations will be authorized only when
essential to effect necessary procurement
or where special circumstances make
such deviations clearly in the best inter-
est of the Government. Such deviations
will be approved only by the Director of
Procurement, or his authorized repre-
sentative.

§ 18-1.109~3 Requests for deviations.

Requests for authority to deviate from
the provisions of this chapter and other
procurement publications shall be sub-
mitted to the Procurement Office, NASA
Headquarters (Code XDP-1). Such re-
quests shall be signed by the Procure-
ment Officer or his deputy. Such requests
shall be submitted as far in advance as
the exigencies of the situation will per-
mit, Bach request for a deviation shall
contain as a minimum:

(a) Identification of the NASA pro-
curement regulation requirement from
which a deviation is sought;

(b) A full description of the deviation
and the circumstances in which it will
be used;

(e) A description of the intended ef-
fect of the deviation; )

(d) A statement as to whether the
devidtion has been requested previously,
and, if so, circumstances of the previous
request;

(e) The name of the contractor and
identification of the contract affected,
including the dollar value; and

(f) Detailed reasons supporting the
request, including any pertinent back-
ground information which will contrib-
ute to a fuller understanding of the
deviation sought.

§ 18-1.109-50 Modification to existing

contracts for new procurement.

(a) When an existing contract is modi-
fied to add new procurement, approval of
the deviations previously granted for the
existing contract must be obtained for
the modificatioin as though the modifi-
cation were a new contract. New pro-
curement$ for the purpose of this section
shall be considered any saction which
requires the citation of an authority to
negotiate.

(b) An information copy of each re-
quest for deviation shall be furnished the
cognizant Program Director,

§ 18=1.110 Reports of contracts.

(a) Special reports concerning NASA
contracts prescribed by NASA Headquar-
ters are designed to meet statutory and
other congressional requirements, re-
quirements of other Federal agencies,
and to provide all levels of management
with data on which to formulate pro-
curement policy as well as to determine
the extent of compliance with prescribed
policy.

(b) Basic recurring reports are set
forth in Subpart 18-16.9. The statistics
furnished in these reports are also used
in the preparation of reports furnished
to the President, the Congress, other
Federal agencies, and management
within NASA. The accuracy, complete-
ness, and timeliness of all reports are

fully dependent on careful preparation
and prompt submission.

§ 18-1.111 Reports of noncompetitivo
practices.

(a) Unless bids or proposals are feni-
inely competitive, contract prices tond
to be higher thon they should be. If
the Administrator, NASA, or his ropro«
sentative considers that any bid recelved
after formal advertising evidences a vio«
lation of the antitrust laws, he 15 re-
quired by 10 U.S.C. 2305(d) to refer such
bids to the Attormey CGeneral of the
United States for appropriate getion (see
§ 18-2,404-1(b) (6)). Similarly, evidence
of such violations in negotiated procure-
ments will be referred to the Attornoy
General (see §18-3.215-2). Practices
which are designed to ellminate compe-
tition or restrain trade and which may
evidence possible violations of such laws
include collusive bidding, follow-the-
leader pricing, rotated low bids, uniform
estimating systems, sharing of the bust-
ness, identical bids, or similar agtions, ,

(b) When bids or proposals are re«
ceived and, in the opinion of the con-
tracting officer, are indicative of possiblo
antitrust violations, he shall report such
circumstances to the General Counsel,
NASA Headquarters, through the Pro-
curement Office (Cgde KDP-1). Reporty
of such bids or proposals should not be
submitted autometically, but only when
there is some reason to believe that those
bids or proposals may not have been pr-
rived at independently. Such reports
shall be submitted with conformed copies
of bids or proposals, contract documents,
and other supporting data, and shall et
forth:

(1) The noncompetitive pattern or sit-
uation under consideration;

(2) Purchase experience in the snme
product or service for a reasonable period
of time (1 or more years) prior to
the receipt of the bids or proposnls under
consideration, including unit and total
contract price and sbstracts of bidg:

(3) Community of financial interest
among bidders, insofar as it is known;

(4) The extent, if any, to which speoi«
fication requirements or patents restrict
competition;

(5) Information which may be ovall-
able with respect to the pricing system
employed in bids or proposals belloved
to reflect noncompetitive practices: and

(6) Any other information considered
pertinent.,

(¢) Evidence of noncompetitive bid
practices which, in the opinion of the
General Counsel NASA Headdunrtery,
may violate the antitrust laws shall be
forwarded to the Attorney General of tho
United States.

(d) The reports required by this sco-
tion are separate and apart from the
reporting requirement contained in
§ 18-1.114.

§ 18-1.112 Relationship to ASPR and
FPR.

(a) Since NASA is governed by the
same procurement law as the Deport«
ment of Defense (Chapter 137, Titlo 10,
U.S.C.), and both agencles deal to a con«
siderable extent with the same segment
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of industry, it is NASA policy to prescribe
procurement regulations which, to the
maximum practicable extent, are con-
sistent with policies and procedures
adopted by the Department of Defense
in the ASPR.,

(b) NASA and .the General Services
Administration have also reached agree-
ment concerning the relationship be-
tween the FPR and the NASA Procure-
ment Regulation. NASA has agreed to
participate in the publication program
established by the ¥FPR system. There~
fore, the NASA Procurement Regulation
will be published in Chapter 18 of Title 41
of the Code of Federal Regulations and
will utilize the numbering system ems-
ployed by the FPR.

§18-1.113 Code of conduct.
§18-1.113-1 Government personnel.

(a) A number of Federal statutes pro-
hibit certain acts by Government per-
sonnel and special Government em-
ployees as. defined in 18 U.S.C. 202 in
relation to procurement activities for
the Government. Among these statutes
are the following: (1) 18 U.S.C. 201 re-
lating to bribes in order to secure a
Government contract; (2) 18 US.C. 203
relating to compensation for services
rendered in connection with any pro-
ceeding or claim in which the United

. States has an interest; (3) 18 US.C. 205
“relating toacting as an agent or attorney

for prosecuting any claim against the -

United States; (4) 18 T.S.C. 208 relating
to transacting business as an officer or
agent, of the United States with firms of
" which such officer or agent, his spouse,
minor child, or partner is an official or in
which he has a pecuniary interest; and
(53 of 18 U.S.C. 209 relating to compen-
sation from non-Government sources in
connection with Government services.
These statutory prohibitions, and their
application to NASA personnel, are
discussed in NASA Management In-
struction 1910.1 “Conflict of Interest
Statutes”, NASA Management Instruc-
tion 1930.1 “Gifts and Gratuities”, and
NASA Management Instruction 1940.1
“Financial Interests and Investments”,
All NASA personnel involved in procure-
ment actions shall become familiar with
these statutory prohibitions. Any ques-
tions concerning them shall be referred
to legal counsel. In addition to criminal
penalties, the statutes provide that
transactions entered into in violation of
gtlxge prohibitions are voidable (18 U.S.C.
(b) Aside from such statutory prohi-
bitions, as set forth in paragraph (a) of
this section, procurement personnel shall
maintain the highest standards of con-
duct in connection with dealings on be-
half of the Government. Such conduct
must at all -times be beyond reproach
and must be such that each individual
involved in NASA procurement activities
would have no reticence in making a full
public disclosure of all actions taken in
connection with such activities. -

§18-1.113-2 Organizational conflicts
of interest.

(a) NASA Management Instruction
5101.19, dated July 1, 1968, Subject:
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Avolding Conflict-of-Interest Situations
in the Placing of NASA Contracts, 1s set
forth in this chapter as Appendix G.

(b) Appendix G provides guidelines
for avoiding situations where the placing
of a contract may give rise to conflicts of
interest and describes examples of vari-
ous organizational conflicts of interest
which might come into being and meth-
ods for avoidance of such confiicts, It
provides that action must be taken to
avoid placing a contractor in o position
where his judgment might be biased or
where he would have an unfair competi-
tive advantage within the scope and in-
tent of the rules. All prospective con-
tractors, in such sltuations, will be ad-
vised of the extent of applicabllity of
these rules by & notice in sollcitations
and by a clause in resulting contracts.
Such clause shall spell out the specific
extent of any future restrictions on the
contractor which are imposed by the con-
tract. A standard form of notice for use
in solicitations or contract clause is not
prescribed in this chapter since such no-
tices in solicitations and contract clauses
must be adapted to apply the principle of
these rules to the specific facts of each
contractual situation. The rules for
avoidance of organizational conflict, as
such, do not impose any contractual obli-
gation on the contractor. Such oblization
is imposed only by the contract clause
designed to carry out such rules. The
contracting officer shall not impose re-
strictions on any contractor in reliance
on these rules in the absence of a specific
contractual agreement with the contrac-
tor, without the approval of the head of
the installation. Contracting officers will
forward to the Procurement Ofilce, :NASA
Headquarters (Code KDP-1) a copy of
each notice included in solicitations and
clause incorporated in contracts.

§18-1.114 Reporting of identical bids,

(a) General. Executive Order 10936
dated April 24, 1961, as implemented by
the Department of Justice, requires a
report to be submitted to the Attorney
General on each formally advertised pro-
curement (including small business re-
stricted advertising) over $10,000 which
involves identical bids.

(b) Definitions. (1) Identical bids are
two or more bids for the same line item
which:

(1) Are identlcal on thelr face (re-
gardless of such evaluation factors as dis-
count, transportation, etc.) either as to
unit price or total line item amount; or

(ii) Are identical as evalunted as to
either unit price or total line item
amount.

(2) The term “line item"” means each
object of procurement specified in an in-
vitation for bids which, under the terms
of the invitation, is susceptible to a sep-
arate contract award. The reporting re-
quirements herein established for line
items are applcable to invitations call-
ing for line item bidding, even though
such bids contain qualifying or restric-
tive limitations on award (e.g., all-or-
none bids; Jump sum awards in the case
of construction contracts; award on one
item conditioned on award of other
items).
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(¢) Information to be obiained from
bidders. Each invitation for bids for 2
procurement estimated to exceed $10,000
will include substantially the following:

PanErr CONMPANY AND EMPLOYER IDENTIFICA-
g1027 Noroen (Maece 1363)

(o) Bldder reprecents that he [ 1s, [ is
not, owmed or controlled by a parent com-
pany. For this purpsse a parent company is
defined as cne-wwhich elther owns or controls
tho pctivities and basic businecs policles of
the bldder. To own another company maans
tho parent company must own at least a
majority (more than §0 percent) of the voi-
ing rigats in that company. To control
another company such ovmership is not re-
quircd; 1f ansther company i able to formu-
Iate, determine or veto basic businezs policy
declsions of the bidder, such other company
i3 conzidered the parent of the bidder. This
control may be exercised through the use of
dominant minerity voting rights, use of
proxy voting, contractual arrangements, or
otherwice,

(b) If the bldder is ovwned or controlled
by a parent company, insert in the space
below the namo and moein office of the
parent company.

(FTame)

(Address)

(c) Bldder will provide in th2 applicable
cpaco below, if ho has no parent company,
his own Employer’s Identification Number
(EX. No,) (Federal Soclal Security Identifi-
cation Number a3 used on Federal Tax
Retyrn); or, if he has a parent company the
EX No. of his parent company.

Bldder’'s EX 2NOwancmmmwneee
Parent Company’s EXL NOwmacceeceeea

The information required by this para-
graph (¢) will be included on reports of
identical bids. If identical bids are in-
volved and bidders fail to provide this
Information, one inquiry will be made to
obtain such information. Fallure on tha
part of bidders to provide the above
information on invitation for bids shall
be indicated on all reports of identical
bids, but shall not be considered a basis
for rejection of bids.

(d) Reportable bids. All identical bids
shall be reported when the bid value of
all 1line ftems covered by the invitation
for bids exceeds $10,000 (based on the
apparent low bld for each line item),
regardléss of whether:

(1) They were thelow bids;

(2) Award is made on the line item;

(3) The invitation was canceled; or

(4) Any other disposition was made
subsequent to public opening of the bids.

(e) Conditions under which identical
bids are not reportable. Reports shall
not be submitted when:

(1) Bids are received only from for-
elen sources on Iinvitations for bids
involving delivery and performance out-
slde the United States, its possessions, or
Puerto Rico;

(2) There isno line item on which the
apparent low blds exceed 52,500 (line
item evaluation computations beyond
thoze normally made fo determine low
bidders are not required) ; or

(3) No identital bids are discovered
in the normal process of evaluating bids
for award and no identical bids are
apparent on the face of the bid.

(f) Information to be reporied. When
an invitation results in the submission of
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identical bids to be reported under para-
graph (d) of this section, a report shall
be submitted showing the entire bid pro-
ceeding for each line item in which iden-
tical bids are received. A copy of the in-
vitation for bids and a copy of the
completed abstract of all bids received
shall be filed with the report, except that
an abstract will not be furnished if the
number of line items on the invitation
for bids exceeds 100. In such case, the
report shall be annotated to indicate
both the number of line items and the
total number of bidders on the invitation.

(g) Submission of reports. (1) Iden-
tical Bid reports shall be submitted on
Department of Justice Form DJ-1500
(Federal Stock No. '7540-823-7870),
available from General Services Ad-
ministration stores and depots. Instruc-
tions for completing this form are printed
as the cover sheet of each pad of the
forms. Reports shall be made within
20 days following the final disposition
of all bids received in response to the
invitation for bids involved. Two com-
pleted copies of the report, with at-
tachments, and of the completed bid,
shall be sent directly to the Attorney
General (Code AT-IBR), Washington,
D.C. 20530. One copy of the completed
report (including abstract of bids, if
appropriate) shall be retained by the
reporting installation.

(2) This reporting requirement is in
addition to and will not be deemed a sub-
stitute for the reports of noncompetitive
practices required by § 18-1.111.

§18-1.115 Noncollusive hids and pro-

posals,

(a) In order to promote full and free
competition for Government contracts,
the following certification shall be in-
cluded in all (1) invitations for bids and
(2) requests for proposals or quotations
(other than for small purchases made in
accordance with Subpart 18-3.6 of this
chapter and other than requests for tech-
nijcal proposals in connection with two-
step formal advertising) .involving firm
fixed-price contracts and fixed-price
contracts with escalation:

CERTIFICATE OF INDEPENDENT PRICE
DETERMINATION (JUNE 1964)

(3) By submission of this bid or proposal,
each bidder or offeror certifies, and in the
case of & jolnt bid or proposal, each party
thereto certifies as to his own Srganization,
that in connection with this procurement:

(1) the prices in this bid or proposal have
been arrived at independently, without con-
sultation, communieation, or agreement;, for
the purpose of restricting competition, as to
any matter relating to such prices with any
other bidder or offeror or with any
competitor;

(2) unless otherwise required by 18w, the
prices which have been quoted in this bid
or proposal have not been knowingly dis-
closed by the bidder or offeror and will not
knowingly be disclosed by the bidder or of-
feror prior to opening, in the case of a bid,
or prior to award, in the case of a proposal,
directly or indirectly to any other bidder or
offeror or to any competitor; and

(3) no attempt has been made or will be
made by the bidder or offeror to induce any
other person or firm to submit or not to sub-
mit a bid or proposal for the purpose of re-
stricting competition.

RULES AND REGULATIONS

(b) Each person signing this bid or pro-
posal certifies that:

(1) he is the person in the bidder’s or of-
feror’s organization responsible within thsat
organization for the decision as to the prices
being bid or offered herein and that he has
not participated, and will not participate, in
any action contrary to (a) (1) through (3)

above; or

(2) (a) heis not the person in the bidder’s
or offeror’s organization responsible within
that organization for the decision as to the
prices being bid or offered herein but that he
has been authorized in vwriting to act as
agent for the persons responsible for such
decision in certifying that such persons have
not participated, and will not participate,
in any action contrary to (a) (1) through
(3) above, and as their agent does hereby
so certify; and (b) he has not participated,
and will not participate, in any action con-
trary to (a) (1) through (3) above.

(c) This certification is not applicable to
a foreign bidder or offeror submitting a bid
or proposal for a contract which requires
performance or delivery outside the United
States, its possessions, and Puerto Rico.

(d) A bid or proposal will not be con-
sidered for award where (a) (1), (3), or (b)
above has been deleted or modified. Where
(a) (2) above has been deleted or modified,
the bid or proposal will not be considered
for award unless the bidder or offeror fur-
nishes with the bid or proposal a signed
statement which sets forth in detail the cir-
cumstances of the disclosure and the Admin-
Istrator, or his designee, determines that
such disclosure was not made for the pur-
pose of restricting competition.

(b) The fact that a firm (1) has
published price lists, rates, or tariffs
covering items being procured by the
Government, (2) has informed prospec-
tive customers'of proposed or pending
publication of new or revised price lists
for such items, or (3) has sold the same
items to commercial customers at the
same prices being offered the Govern-
ment does not constitute, without more,
a disclosure within the meaning of para-
graph (a) (2) of the certificate.

(¢) It is not required that a separate
written authorization be given to the
signer of the bid or proposal for each
brocurement involved where the signer
makes the certification provided in para-
graph (b) (2) of the certificate: Provided,
That with respect to any blanket au-
thorization given, (1) the procurement
to which the certificate applies is clearly
within the scope of such authorization,
and (2) the person giving such authori-
zation is the person responsible within
the bidder’s or offeror’s organization for
the decision as to the prices being bid or
offered at the time the certificate is made
in a particular procurement.

(d) After the execution of an initial
certificate and the award of a contract
in connection therewith, the contractor
need not submit additional certificates in
connection with proposals submitted on
“work orders” or similar ordering instru-
ments issued pursuant to the terms of
that contract, where the Government’s
requirements cannot be met from an-
other source.

(e) The authority to make the deter-
mination described in paragraph (d) of
the above certification shall be exercised
by the head of the installation or his
deputy.

(f) Where a certification s suspected
of being false or there is indication of
collusion, the matter shall be processed
in accordance with § 18-1,111, For rejecc=
tion of bids which are suspected of being
collusive and for the negotiation of pro-
curements subsequent to such rejection,

* see §§ 18-2.404-1(b) (6) and 18-3.215-2,

Subpart 18-1.2—Definition of Terms
§ 18-1.201 Definitions.

As used throughout this chapter, the
words and terms defined in this subpart
shall have the meanings set forth bolow,
unless (a) the context in which they are
used clearly requires a different meaning
or (b) a different definition is presoribed
for a particular part or portion thercof.

§ 18-1.202 Administrator.

“Administrator” means the Adminig-
trator or Deputy Administrator of
NASA.

§ 18-1.203 Change order.

“Change order” means g written order
signed by the contracting officer, dircot
ing the contractor to make changes
which the changes clause of the contraot
authorizes the contracting offlcor to
order without the consent of the cone
tractor (see § 18-16.103).

§ 16-1.204 Construction contractor.

“Construction contractor” means a
person (or firm) who, before boing
awarded a contract, satisfies the con-
tracting officer that he qualifies as one:

(a) Who owns, operates, or maintains
a place of business regulaxly engaged in
the construction, alteration, or repair of
buildings, structures, communication
facilities, or other engineering projeots,
including the furnishing and installing
of necessary equipment; or

(b) Whao, if newly entering into a con«
struction activity, has made all necessary
prior arrangements for personnel, con-
struction equipment, and required 1«
censes to perform construction work,

§ 18=1.205 Contract modification,

“Contract modification” means any
written alteration in the specification,
delivery point, rate of delivery, contract
period, price, quantity, or other contract
provisions of an existing contract,
whether accomplished by unilateral
action in accordance with a contract
provision, or by mutual action of the
parties to the contract. It includes (a)
bilateral actions such s supplemental
agreements, and (b) unilateral actiong
such as change orders, administrative
changes, notices of termination, and
notices of the exercise of o controot
option (see § 18-16.103),

§ 18-1.206 Contracting officer.

“Contracting Officex” means any per-
son ‘who, by appointment in accordance
with procedures preseribed by this
chapter, is currently a contracting officer
(see Subpart 18-14) with the au-
thority to enter into and administer cone
tracts and make determinations and
findings with respect thereto, or with
any part of such suthority, The term
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also includes the authorized representa-
tive of the contracting officer acting
within the limits of his authority. For
convenience of expression, a contracting
officer, designated to perform specific
duties relating to contract termination
as his primary function (see § 18-8.201),
may be referred to as the fermination
contracting officer (TCO). It is recog-
nized that a single contracting officer
may be responsible for duties in any or
all procurement areas, and reference in
this chapter to TCO does not of itself
restriet in any way a contracting officer
in the performance of any duty properly
assigned.

§ 18-1.207 Contracts.

“Contracts” means all types of agree-
ments and orders for the procurement of
supplies or services. It includes awards
and notices of award; contracts of a
fixed-price, cost, cost-plus-a-fixed-fee,
or incentive type; contracts providing
for the issuance of job orders, task
orders, or task letters thereunder; letter
contracts; and purchase orders. It also
includes supplemental agreements with
respect to any of the foregoing.

§18-1.208 Director of procurcment.

“Director of Procurement” means the
Director of the Procurement Office, Office
of Industry Affairs, NASA Headquarters
(Code: XD).

§18-1.209 Executive agency.

“Executive agency” means any execu-
tive department or any independent
establishment in the Executive Branch
of the Government, including any wholly
owned Government corporation, the Na-
tional Aeronautics and Space Admin-
istration, and the Departments of the
Army, Navy, and Air Force.

§18-1.210 Federal agency.

“Federal agency” means any executive
agency or any establishment in the Leg-
islative or Judicial Branches of the Gov-~

ernment (except the Senate, the House,

of Representatives, and the Architect of
the Capitol and any activities under his
direction). .
§18-1.211 TField installation.

“Field installation” means Ames.Re-
search Center, Electronics Research Cen-
ter, Flight Research Center, Goddard
Space Flight Center, John F. Kennedy
Space Center, Langley Research Center,
Lewis Research Center, Manned Space-
craft Center, George C. Marshall Space

"Flight Center, NASA Pasadena Office,
Wallops Station, and any other field in-
stallation hereafter established by NASA.

§18-1.212 ¥ield procurement office. -

“Field procurement office” means any
NASA procurement office other than pro-
curement offices at NASA Headquarters.

§18-1.213 Government instrumentality.

“Government instrumentality” means
any of the following: -

(a) An instrumentality of the U.S,
Government;

(b)- An agency or instrumentality of
a State or local government, possession,
or Puerto Rico;
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(¢) an agency or instrumentality of a
foreign government.

§ 18-1.214 Head of the installation.

“Head of the installation’” means the
Director (or other Head) of a field in-
stallation; the Director, Headquarters
Administration Office (Code DH), and
the Manager, AEC-NASA Space Nuclear
Propulsion Ofiice.

§ 18-1.215 Head of the agency.

“Head of the agency” means the Ad-
ministrator or Deputy Administrator of
NASA,

§18-1.216 Includes.
“Includes” means “includes but is not
limited to.”

§18-1.217 Installation.
“Installation” means NASA Head-
quarters (including the AEC-INASA
Space Nuclear Propulsion Ofiice, Ger-
mantown, Md.) and field installations.

§ 18-1.219 Day.

“May” is permissive. However, the
words ‘“no person may * * *” means
that no person is required, authorized,
or permitted to do the act prescribed.

§18-1.220 NASA.

“NASA" means the National Aeronau-
tics and Space Administration.

§18-1.221 Negotiate and ncgotintion,

“Negotiate and negotiation,” when ap-
plied to the making of purchases and
contracts, refer to making purchases and
contracts without formal advertising,

§18-1.222 Procurement office, INASA
Headquarters.

Procurement Office, NASA Headquar-
ters means the Procurement Office, Office
of Industry Affairs, NASA Headquarters
(Code KD).

§18-1.223 Posscssions.

“Possessions” in s geographic sense
includes the Virgin Islands, the Canal
Zone, Swan Islands, Guantanamo Bay,
Johnston Island, American Samoa,
Guam, Wake Island, Midway Island, and
the guano islands but. does not include
Puerto Rico, leased bases, occupled
Japanese islands, or trust territorles.

§18-1.224 Procurcment.

“Procurement” includes purchasing,
renting, leasing, or otherwise obtaining
supplies or services. It also includes all
functions that pertain to the obtaining
of supplies and services, including de-
scription but not determination of re-
requirements, selection-and solicitation
of sources, preparation and award of
contract, and all phases of contract
administration.

§ 18-1.225. Procurement office.

“Procurement ofilce” means the offices
at NASA Headquarters and NASA field
installations charged with the responsl-
bility for making and administering pur-
chases and contracts,

§18-1.226 Procurcment oflicer.

“Procurement officer” means the head
of a procurement office.
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§ 18-1.229 Senvice contractor.

“Service contractor” means a person
(or firm) who, before beiny awarded a
contract, satisfies the confracting officer
that he qualifies as one:

(a) Who owns, operates, or maintains
a place of business regularly engzaged in
performing nonpersonal services, such as
the repair, maintenance, or rebuilding of
personal property; the packing, crating,
or movin~ of material; the operation of
equipment or facilities; the rental of
equipment or facilities; or the perform-~
ance of administrative, professional, or
technical functions; or

(b) Who, if newly entering into a serv-
ice activity, has made all necessary prior
arranzements for personnel, sarvice
equipment, and required licenses to per-
form services.

§ 18-1.230 Shall.
“Shall” is imperative.

§ 18-1.23)~ Small business concern.
See § 18-1.701-1.

§18-1.232 Supplemental agreement.

“Supplemental asreement’” means any
contract modification which Is accom-
plished by the mutual action of the
parties. (See § 18-16.103.)

§18-1.233 Supplies and properly.

(a) “Supplies” or “Property” means
all property except land or inferests in
land. It includes public works, buildings,
and facilitles; aireraft, missiles, satel-
lites, and other aeronautical and space
vehicles, together with related equip-
ment, devises, components, and parts;
machine tools; and the alteration or in-
stallation of any of the forezoing. “Sup-
plies® as used in this chapter is
synonymous with “property” as described
in 10 U.S.C. 2303(b).

(b) The terms “supplies” and ‘“prop-
erty” are used interchangeably in fhis
chapter unless otherwise specifically pro-
vided. Theze terms as used in this chapter
have the same meaning as the term “sup-
ples” used in ASPR. The ferm “personal
property and nonpersonal services” as
used in the FPR have the same meaning
as “supplies and services” or *“property
and services” used herein.

§ 18-1.234 United States.

“United States,” when used in a geo-
graphic sense, means the 50 States and
the District of Columbia.

§ 18-1.235 Automatic dala processing
equipment (ADPE).

() Digital and Analoz Computer
components and systems, Irrespective of
'tz?;g)of use, size, capacity, or price (FSC

(b) All peripheral, auxiliary, and ac-
cezsorial equipment used in support of
Disital and/or Analog Computers, either
cable connected, or “self standing” and
whether selected or acquired with the
computers or separately (FSC 7410 or
7440) ;

(c) Punched Card Machines (PCMD
and systems used in conjunction with or
independently of Digital or Analoz Com-
puters (FSC 7410) ; and
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(d) Digital and Analog Terminal and
Conversion equipment that is acquired
solely or primarily for use with a system
which employs & Computer or Punched
Card Machines (FSC 7410 or 7440).

§ 18-1.236 Nonprofit organization.

“Nonprofit organization” means any
corporation, foundation, trust, or institu-
tion operated for scientific, educational,
or medical purposes, not organized for
profit, no part of the net earnings of
which inures to the benefit of any private
shareholder or individual.

Subpart 18-1.3—General Policies

§ 18-1.300 Scope of subpart.

This subpart sets forth general policies
with respect to the procurement of sup-
plies and services by formal advertising
and by negotiation.

§ 18-1.301 Methods of procurement.

(a) Competition. All procurements,
whether by formal advertising or by ne<—
gotiation, shall be made on a competitive
basis to the maximum practicable extent.

(b) Formal advertising. Procurements
shall be made by formal advertising in
all cases in which the use of such method
is feasible and practicable under the ex-
isting conditions and circumstances. Pro-
curement by formal advertising shall be
effected in accordance with the detailed
requirements and procedures set forth in
Part 18-2 of this chapter.

(¢) Negotiation. If the use of formal
advertising is not feasible and practica-
ble, procurements may be negotiated in
accordance with the detailed require-
ments and procedures set forth in Part
18-3 of this chapter.

8 18—}.302 Sources of supply.
§ 18-1.302-1 Government agencies.

Prior to taking procurement action, in
accordance with this chapter, installa-
tions shall insure that they comply with
applicable laws and regulations relative
to obtaining supplies or services from
Government sources and from contracts
of other Government agencies. To the
extent practicable, supplies shall be ob-
teined from surplus property in the
hands of disposal agencies and surplus
or excess stocks in the hands of any Gov-
ernment agency. Releasable industrial
equipment which is available frem the
Department of Defense reserves should
be utilized to the extent feasible (see
Subpart 18-13.50).

§ 18-1.302-2 Sources outside the Gov-

ernment.

Irrespective of whether the procure-
ment of supplies or services from sources
outside the Government is to be effected
by formal advertising or by negotiation,
competitive proposals (“bids” in the case
of procurement by formal advertising,
“proposals” in the case of procurement
by negotiation) shall be solicited from
all such qualified sources deemed neces-
sary by the contracting officer to assure
full anad free competition consistent with
the procurement of the types of supplies
and services necessary to meet NASA’s
requirements.
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§ 18-1.302-3 Production and research
and development pools.

(a) Description. A production or re-
search and development pool is g group
of concerns (1) who have associated to-
gether for the purpose of obtaining and
performing jointly, or in conjunction
with each other, contracts for supplies
or services or for research and develop-
ment for Defense use, or to effectuate the
purposes of the Small Business Act; (2)
who have entered into a pool agreement
governing their organization, relation-
ship, and procedure; and (3) whose
agreement has been approved either in
accordance with section 708 of the De-
fense Production Act of 1950, as amended
(Defense Production Pool), 50 U.S.C.
App. 2158, or in accordance with section
9(d) or 11 of the Small Business Acf, 15
U.S.C. 631-647 (Small Business Pools).
Pool participants are exempt from the
“manufacturer or regular dealer” re-
quirement of the Walsh-Healey Public
Contracts Act (see Subpart 18-12.6).

(b) General rule. Except as provided
in this § 18-1.302-3, a pool shall be
treated for purposes of Government
procurement on exactly the same basis
as any other prospective or actual
contractor.

(c) Ascertainment of status. The con-
tracting officer is responsible for ascer-
taining whether a group of firms seek-
ing to do business with the Government
is a pool. In ascertaining the status of
a group representing itself as a pool, con-
tracting officers may rely on a copy of the
Small Business Administration (SBA) or
Office of Emergency Preparedness (OEP)
notification of approval of the pool. If the
contracting officer has any questions as
to whether a given pool has been ap-
proved, he shall consult the regional
office of the SBA. The Director of Pro-
curement will expeditiously disseminate
to field installations information received
from SBA or OEP concerning the ap-
proval of.production and research and
development pools. In any case where
the award of a contract to & group repre-
senting itself as a production or research
and development pool is contemplated,
and the contracting officer does not have
data available as to the status of the pool,
the group shall be requested to furnish
to the contracting officer the following:

(1) A copy of the SBA or OEP notifi-
cation of approval of the pool; and

(2) A list of the member companies of
the pool and a statement regarding the
type of organization and plan of opera-
tion of the pool.

(d) Contracting with pools. (1) a bid

or proposal of a pool is not eligible-

for award to the pool unless submitted
either by the pool in its own name
or by an individual member expressly
disclosing that it is on behalf of the pool.
Except for contracts to be awarded to
incorporated pools, the contracting offi-
cer shall, prior to award to a pool, require
to be deposited with him a certified copy
of a power of attorney from each mem-
ber of the pool who is to participate in
the performance of the contract author~
izing an agent to execute the bid, pro-
posal, or contract on behalf of such
member. A copy of each such power of

attorney shall be appended to cach
executed copy of the contract retained
by the Government.

(2) Membership in o pool shall not
of itself preclude individual members
from submitting bids or proposals as
individuals on appropriate procurements.
Bids or proposals submitted by an indi-
vidual member of a pool shall not be
considered when the individual member
has participated in the bid or propoesal
submitted by the pool.

(e) Responsibility of pool member,
Where a member of a production pool
has submitted & bid or proposal in his
own name and not on behalf of & pool,
the pool agreement shall be a factor to
be considered in determining the pool
member’s responsibility, pursuant to
Subpart 18-1.9.

§ 18~1.302-50 Coniracts hetween NASA
and Government employces,

(a) Procurement contracts between the
Government and its employees or busi-
ness organizations substantinlly owned
or controlled by Government employees
will not knowingly be entered into, ex-
cept in those cases in which the needs
of the Government cannot reasonably be
otherwise supplied. The specific approval
of the Director of Procurement must be
obtained for any such contract.

(b) Surplus personal property shall
not be sold to persons known to bo offi«
cers or employees of the Federal Govern=
ment, except as specifically authorized
by the Director of Proctirement.

§ 18-1.302-51 Proposed subcontracts
between NASA contractors and Gov.
ernment employees.

In the approvel of subcontracts under
NASA prime contracts, NASA contracte
ing officers shall consider the polley ro-
strictions of § 18-1.302-50 to apply to
subcontracts.

§ 18-1.302-52 New sources of seientific
and technical compctence,

As a Government agenoy whose
mission calls for substantinal Fedoral
expenditures and use of substantial na-
tional resources, NASA hag o strong
interest in assisting in the accomplish-
ment of collateral national economic
goals within the framework of applicable
statutory and administrative authority
in such manner as will not impair pro-
gram effectiveness. Utilization and the
accompanying development of the poten«
tial of all geographical regions in tho
space program will effectively contribute
to achieving national goals. 'To advance
the further development of competence
and capacity of sources, it is NASA’s
policy to encourage the placing of sub-
confracts over wider geographic areas.
‘To carry out these objectives, the follow-
ing clause shall be inserted in all resenrch
and development contracts of $500,000
and over to be performed within the
United States.

GEOGRAPHIC PARTICIPATION IN THIE AIROSPACH
Proorars (Junc 1066)

(e) It is the polloy of the Natlonal Aero«
nautics and Space Administration to advance
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a broad participation by all geographic re-
gions in~filling the sclentific, technical,
research and development, and other needs
of the aerospace program. .

(b) The Contractor agrees to use his best
efforts to solicit subcontract sources on the
broadest feasible geographic basis, consistent
with efiicient contract performance, and
without impairment of program effective-
ness or increase in program cost.

(c) The Contractor further agrees to in-
sert this clause in all subcontracts of $100,-
000 and over.

§ 18-1.304 Restrictions on data and

other information.
§ 18-1.304-1 Selection of items involv-
ing proprietary data.

In some cases the procurement of an
item would involve proprietary data (see

§ 18-9.201(b)) or other factors which -

would restrict sources of procurement or
limit competition, but alternative items
may be procured which would meet the
needs of NASA. In such cases, considera-
tion will be given, in selecting the item to
be procured, to the relative advantages
for aeronautical and space purposes of
the item which inyolves such propriefary
data or other factors as against the dis-
advantages ot: a restricted source of sup-
ply and possibly increased gcost to the
Government because of lack of competi-
fion. However, when a particular item
‘best meels the needs of NASA, the con-
tracting officer will not refrain from pro-
curing the item solely because it would
involve such restrictions or limitations.

§18-1.304-2 Treatment of
data.

(a) General. Technical data (such as
plans, designs, suggestions, improve-
ments or concepts) acquired by NASA
may have been obtained under conditions
which restrict NASA’s right to use the
data. Therefore, care must be taken
when considering the use of technical
data to assure that NASA has sufficient
rights to use the data in the manner de-
sired. One of the principal ways in which
NASA receives technical data is by means
of proposals, NASA has a continuing in-
terest in.receiving and evaluating pro-

. posals which are pertinent to its potential
needs in carrying out its objectives and
missions. Some proposals are offered and
received under conditions which may
prevent NASA from using the technical
data contained therein other than for
evaluation purposes. Proposals received
by NASA are of two types—solicited and
unsolicited.

(b) Definitions—(1) Unsolicited pro-
posal. An unsolicited proposal is a writ-
ten offer to perform work which does not
result from (i) a formal written request
for proposals or quotations, or (ii) an
oral quotation solicited under the small
purchase procedures (§ 18-3.604-2).

(2) Solicited proposal. A solicited pro-

_posal is a written offer to perform work
which results from (1) a formal written
request for proposals or quotations, or
(ii) an oral quotation solicited under the
small purchase procedures (§ 18-3.604-2)
by NASA., - :

(¢) Policy for unsolicited proposals. It
is the policy of NASA to use technical

technieal
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data included in unsolicited proposals
for evaluation purposes only. However,
due to the administrative problems in-
volved in handling the large number of
unsolicited proposals received, the Gov-
ernment cannot assume liability for dis-
closure or use of such technical data
unless it is marked by the submitter in
accordance with the following require-
ments. Each proposal containing tech-
nical data, which the submitter intends
to be used by NASA for evaluation pur-
poses only, should be marked on the cover
sheet with the following legend and shall
specify the pages of the proposal to be
restricted in accordance with the condi-
tions of the legend:

Technical data contalned in pages —-u-..
of this proposal shall not be uced or diccloced,
except for evaluation purpoces: Provided,
That if a contract or grant Is awarded to this
submitter as a result of or in connection
with the submisslon of this propocal, the
Government shall have the right to uce or
disclose this technical data to the extent
provided in the contract or grant. This re-
strictlon does not llmit the Government's
right to use or dlsclose technical danta ob-
tained from another source’ without restric-
tion (October 1969).

Contracting officers and other Govern-
ment personnel shall not refuse to con-
sider any proposal merely because the
proposal is restrictively marked. Pro-
posals, or portions thereof, so marked
shall be used only for evaluation and
shall not otherwise be used or disclosed
without the written permission of the
submitter except under the conditions
provided In the legend. In the event an
unsolicited proposal is submittetd with
more restrictive conditions than that
provided in the legend above, NASA may
be unable to consider it, in which case
the submitted should be so advised, see
§ 18-1.304-2(f) ().

(d) Policy for solicited proposals.
NASA recognizes that requests for pro-
posals may require the offeror, including
his subcontractors, if any, to submit
technical data which the offeror or his
subcontractor does not want uced or dis-
closed for any purpose other than evalu-
ation of the proposal. Each proposal con-
taining technical data which the offeror
or his proposed subcontractors desires to
restrict shall be marked on the cover
sheet with the legend set forth in para-
graph (¢) of this section, specifying the
pages of the proposal to be restricted in
accordance with the conditions of the
legend. Proposals, or portions thereof, so
marked shall be used only for evaluation
and shall not otherwise be used or dis-
closed without the written permission of
the submitter except under the condi-
tions provided in the legend. NASA as-
sumes no liability for disclosure or use
of unmarked technical data in solicited
proposals and may use or disclose the
data for any purpose. See § 18-3.501(b)
(45) for language to be inserted in the

(e) NASA notice for handling propos-
als. In order to assure that both unsolic-
ited and solicited proposals are handled
in accordance with the policies set forth
in paragraphs (c) and (d) of this sec-
tion, the following notice shall be aflixed
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to each unsolicited proposal upon re-
ceipt by NASA, and to each solicited pro-
posal if the solicited proposal is to be
disclosed outside the Government for
NASA evaluation purposes in accordance
with the policies and procedures set forth
in paragraph (f) of this section. Appli-
cation of the following notice in no way
alters any obligation of the Government,
nor diminishes any rights in the Govern-
ment to use or disclose technical data or
business information.

NASA Nortice roz2 HANDLING Prorosats
(Ocronzz 1969)

This proposal shall be uzed, or duplicated,
only for NASA evaluation purposes and this
notice shall be applled to any reproduction
or abstract thereof.
¢ Dlsclosure of this propasal outside the
Government for NASA evaluation purposes
sholl not he made unless the policy and
procedures preceribed by NASA Procurement
Regulatlon 1.304-2(1), including the require-
ments for approval and for an arrangement
with the outside evaluator prior to disclosure,
aro followed.

The restrictions contained in this notice
do not apply to technical data or business
information obtained from another source
without restriction.

(f) Disclosure of solicited and unso-
licited proposals oufside Government—
(1) Policy. It is the policy of NASA to
have proposals evaluated by the most
competent technical and management
sources avaflable in NASA and the Jef
Propulsion Laboratory (JPL), see § 18-
3.804-4. Proposals being considered by
a Source Evaluation Board will be han-
dled in accordance with paragraph 305
of the Source Evaluation Board Manual
(NPC 402). Proposals being considered
for flicht experiments by the Space Sci-
ence and Applications Steering Commit-
tee and the Manned Space Flight Exper-
iments Board will be handled in accord-
ance with NMT 7100.1, “Conduct of Space
Sclence Programs—Selection and Sup-
port of Scientific Investigations and In-
vestigators,” dated April 29, 1964.
However, in processing a proposal for
evaluation by Board, Committee, or
otherwise, NASA may find in some in-
stances that it Is necessary to disclose
a proposal outside the Government fo
meet its evaluation needs. Such outside
evaluation may be made, provided the
requirements in subparagraphs (2) and
(3) of this paragraph are met.

(2) Approval. Decisions in NASA
Headquarters to disclose solicifed pro-
posals outside the Government (or JPL)
for NASA evaluation purposes shall be
made by the Director, Headquarters
Contracts Division, and at NASA field
installations by the Procurement Officer.
‘The decision to disclose either a solicited
or unsolicited proposal outside the Gov-
ernment (or JPL) for the purpose of
obtaining a NWASA evaluation shall take
into consideration the NASA Rules for
the Avoidance of Organizational Con-
flicts of Interest (Appendix G) and the
competitive relationship between the
originator of the proposal and the pros-
pective outside evaluafor. In addition,
should a solicited or unsolicifed proposal
under consideration contain a restrictive

use legend or statement other than that
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prescribed in § 18-1.304-2(c), the legend
or statement should be reviewed to as-
sure that it does not precilude NASA
from disclosing the proposal outside of
the Government (or JPL) for purposes of
obtaining a NASA evaluation.” In the
event NASA is so precluded and an out-
side evaluation is nevertheless desired,
the submitter should be advised that
NASA may be unable to consider the
proposal unless the submitter consents in
writing to having the proposal evaluated
outside the Government.

(3) Agreement with evaluator. Where
it is determined to disclose a proposal
outside the Government pursuant to sub-
paragraph (2) of this paragraph, the
following  agreement, or a similar ap-
propriate arrangement for the treat-
ment of the proposal, shall be obtained
from the recipient prior to such -disclo-
sure. Also, review should be made to
assure that the NASA notice required
by paragraph (e) of this section is affixed
to the proposal before it is disclosed to
the evaluator.

CONDITIONS FOR EVALUATING PROPOSALS
(OcroBER 1969)

‘Whenever NASA furnishes & proposal for
evaluation, the recipient agrees to use the
technlical data and business information con-
tained in the proposal only for NASA evalu-
atlon purposes.

This requirement does not apply to tech-
nical data or business information obtained
from another source without restriction.

Any notice or legend placed on the pro-
posal by either NASA or the originator of the
proposal shall be applied to any reproduc-
tlon or abstract thereof, Upon completion of
the evaluation, the recipient shall return all
coples of the proposal and abstracts, if any,
to the NASA office which initially- furnished
the proposal for evaluation.

‘Unless authorized by the NASA initiating
office, the reclplent shall not contact the
originator of the proposal concerning any
aspect of its contents.

(g) Evaluation and testing of equip-
ment and material. Should evaluation
of a proposal include the evaluation and
testing of equipment or material, neither
the Government nor any person acting
on behalf of the Government assumes

any liability to the submitter of the pro--

posal, or any person acting on his be-
half, in connection with any damage,
loss, injury, or destruction resulting from
such evaluation and testing, Nothing
contained herein shall preclude the Gov-
ernment from asserting any action
against the submitter or any person act-
ing on his behalf arising out of the
above circumstances.

§ 18-1.304-3 Technical and other data

involved in formal advertising.
See § 18-2.404-4,

§ 18-1.304—4 Privileged business infor-
mation included in proposals.

In no event will any cost breakdown,
profit, overhead rates, financial or man-
agement information be disclosed out-
side the Government, except to evaluate
the proposal in which such information
is submifted. Regarding disclosure to
other offerors, see § 18-3.106-3(b) (1),
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§ 18-1.305 Time of delivery or per—
formance.

§ 18-1.305-1 Scope.

This section prescribes policy and pro-
cedure regarding requirements as to time
of delivery or performance of contracts
for supplies or services, excluding
construction.

§ 18-1.305-2 General.

(a) The time of delivery or of per-
formance is an essential element of a
contract and must be clearly set forth in
invitations for bids and requests for pro-
posals. Time schedules for delivery or
performance shall be designed to meet
the requirements of the particular pro-
curement, all relevant factors consid-
ered, and must be realistic. Schedules
which are unreasonably tight or difficult
of attainment tend to restrict competi-
tion, are inconsistent with small business
policies, and may -esult in higher con-
tract prices. Therefore, before issuing an
invitation for bids or request for pro-
posals, the contracting officer shall ques-
tion any delivery or performance sched-
ule which appears unrealistic, and, if
necessary, initiate action to make appro-
priate adjustments, with due atten-
tion to relevant factors including the
following:

(&) Urgency of need for the supplies
or services;

(2) Production time in view of quan-
tity, complexity of design, ete.;

(3) Market, conditions;

(4) Transportation time;

(5) Industry practices;

(6) Capabilities of small business con-
cerns;

(7) Time for obtaining and evaluat-
ing bids or offers, and for awarding con-
tracts;

(8) Time for contractors to comply
with any conditions precedent to per-
formance; and

(9) Time for the Government to per-
form its obligations under the contract
(e.g., furnishing of Government prop-
erty to the contractor, approval of pre-
production samples, and inspection).

(b) Where timely delivery or perform-
ance is unusually important to the Gov-
ernment, a liquidated damages provision
may be used as provided for in § 18-1.310.

(¢) Except where clearly unnccessary,
invitations for bids and requests for pro-
posals shall inform bidders or offerors of
the basis on which their bids or propos-
als will be evaluated with respect to time
of delivery or performance.

§ 18-1.305-3 Terms.

(a) Delivery schedules may be ex-
pressed in terms of:

(1) Specific calendar dates (e.z., on
or before July 1, 1970) ;

(2) Specified periods from date of con-
tract (i.e, date of award or acceptance
by the Government, or date shown on
contract document as effective date of
contract) ; or

(3) Specified periods from date of re-
ceipt by contractor of notice of award or
acceptance by the Government (includ-

ing notice by receipt of contract docu-
ment executed by the Government),

The full period which the Government
holds out as being available for contraot
performance should not be curtailed to
the prejudice of the contractor by delay
in giving notice of award. Accordinrly,
one of the provisions in parasraph (b) or
(¢) of this section shall be used in adver-
tised procurements tnd may be suitably
modified and used in spproprinte nego-
tiated procurements (other than small
purchases).

(b) Where the delivery schedule is in
terms of specific calendar dates, invita«
tions for bids shell include one of the
following provisions:

(1) The foregolng dellvery requirements
are based on the essumption that the Cove
ernment will make awdrd by (contraoting
officer, insert calendar date). Each dellvery
date In the dellvery ctchedulo ctot forth
hereln will be extended by the number of
calendar days after the above dato that the
contract 1s in foet awarded. Attention 1y
directed to paragraph 10(d) of tho Sollolta«
tlon Instructions end Conditlony, swhich
provides that a written award maofiled or
otherwise furnished to tho succezoful bidder
results in a binding contract, Therefore, in
computing the avallable timeo for porforms
ance, the bldder should tako into conoldora=
tion the time recquircd for notice of pward
to arrive through the ordinary malls, (July
1968)

(1) The foregoing dellvery requirementy
are based on the assumption that theo sue-
cessful bidder will recelve the notico of
award by (contracting ofiicer, incert calendar
date). Tho Government will oxtond cach
delivery date in the delivery sohedule oot
forth herein by the number of calendor doys
after the above date that tho contraoctoer
receives notlce of award: Provided, 'That the
contractor promptly ocknowledges such
receipt. (February 1962)

(c) Where the delivery schedule is
based on the date of contract (sgo parp-
graph (a) (2) of this section), the invi-
tations for bids will include the following
provision:

Attontion Is directed to parngraph 10(d)
of the Sollcitation Instructions snd Condiw
tions, which provides that o written oward
mailed or otherwise furnished to the suceers=
ful bidder rcsults in o binding contract, Any
award hereunder, or & prollminary mnotico
thereof, will be malled or otherwise
furnished to the bidder the doy tho award is
dated. Therefore, In computing the timo
avallable for performonce, the bldder should
take into consideration the time required for
‘the notice of award to arrlve throupgh tho
ordinary mails. However, o bid offcring dolive
ery based on date of recelpt by the contractor
of the contract or notico of award (rather
than the contrioct date) will bo evelunted by
adding the maximum number of dayvi not«
mally required for delivery of the nward
through the ordinary malls, If, a8 60 coine
puted, the delivery datoe offorcd 1o later thon
the dellvery date requircd in the invitation,

" the bid will be considered nonrczponcive and

rejected. (July 1968)

()~ Where the delivery schedule s
based on the date of the contraect (sce
paragraphs (a) (2) and (¢) of thiy see-
tion), the contract, notice of owenrd,
acceptance of proposal, or other controct
document executed by the Government
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shall be mailed or otherwise furnished
the confractor on the day it Is dated.

(e) Where the delivery schedule is_
based on date of receipt by the contrac-
tor of notice of award (see paragraph
(a) (3) of this section), or where it is
expressed in terms of specific calendar
dates on the assumption that notice of
award will be received by a specified date
(see paragraph (b)(2) of this section),.
the notice of award, acceptance of pro-
posal, or other contract document exe-
cuted by the Government shall be sent by
cerfified mail, return receipt requested,

“or shall be accompanied by a date of
receipt acknowledgment card.

(f) When the required delivery sched-
ule in the invitations for bids is based
on date of the contract (see paragraph
(a) (2) of this section), g bid offering
delivery based on date of receipt by the
contractor of the contract or notice of
award (see paragraph (a)(3) of this
secfion) :

(1) ‘Shall be evaluated by adding the
maximum number of days normally re-
quired for delivery of the award through
the ordinary mails; and

(2) If the delivery date offered by the
bid (computed in accordance with sub-
paragraph (1) of this paragraph) is
later than the delivery date required in
the invitation for bids, the bid shall be
gonsidered nonresponsive and rejected;

ub

(3) I award is made under subpara-
graph (1) of this paragraph, under the
terms of the contract the delivery date
will be the number of days, after actual
receipt by the contractor of the notice of
award, which were specified in the bid.

§ 18-1.305-4 Time of delivery clauses.

(a) Examples of time of delivery
clauses for invitations for bids are set
forth in paragraphs (b) and (¢) of this
section. They may be modified or other
clauses may be used to state particular
delivery requirements or any special pro-
cedures to be used in the evaluation,
rejection, or award process as regards
time of delivery. These clauses also may
be suitably modified and used as appro-
priate in negotiated procurements.

(b) The following clause may be used
where delivery by a particular time is
essential to meet the Government's re-
quirements: X

TME oF DELIVERY (FEBRUARY 1962)

Delivery is required to be made in accord-
ance with the following schedule:

Time (conditions to
be specified by
Contracting Officer
(see (@) below))

Item No. Quantity

Bids offering delivery of each quantity
within the applicable delivery period specified
above will be evaluated equally as regards
time of delivery.. Bids offering delivery of a
quantity under such terms or conditions that
delivery will not clearly fall within the ape
plicable delivery perlod specified above will
be considered nonresponsive and will be
rejected. Where a bidder offers an earlier
delivery schedule than that called for above,
the Government reserves the right to award
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"elther in accordance with the yrequired sched-

ule or in accordance with the schedule offered
by the bldder, If the bidder offers no other
dellvery schedule, the delivery schedulostated
above shall apply.

Brodrr's PROPOSED DELIVERY SCHEDULE
(To Be COMPLETED BY BIDDER)

{Time condlitions to
be spccifiecd by
Contracting Officer

Item No. Quantity (see (@) below))

(¢) The following clause may be used
where delivery by a certain time is
desired although not essential, but deliv-
ery by a specified later time is necessary
to meet the Government's requirements:

Time or DELIVERY (FEDRUARY 1962)

Delivery is desired by the Government in
accordance with the following schedule:

(Time conditions to
be speelfied by
Contracting Officer
(see (d) below))

Item No. Quantity

If thoe bldder is unable to mcet the above
delivery schedule, he may, without projudice
{0 the evaluation of his bid, set forth his
Proposed Delivery Schedule below; but such
delivery schedule must not extend the de-
Hvery period beyond the time of dellvery
called for in the following required dellvery
schedule:

REQUIRED DELIVERY SCHEDULY

(Time conditions to
be speeified by
Contracting Officer
(see (d) below))

Item No. Quantity

Blds offering dellvery of o quantity under
such terms or conditions that dellvery will
not clearly fall within the applicable re-
quired delivery period specified above will bo
considered nonresponsive and will be rejected.

If the bldder does not propose a different
delivery schedule, the Government’s desired
delivery schedule shall apply:

Bropen's PrROPOSED DELIVERY SCHEDULE
(To be completed by Bidder)

Time (conditions to

Ye specified by Con-

tracting Ofjicer (see
(d) below))

Item No. Quantity

(d) In the blank spages entitled
“Time” under the clauses set forth in
paragraphs (b) and (¢) of this section,
the contracting officer shall insert one of
the following phrases, as appropriate:

(1) “[On] (on or before) the date(s)
specified below."”

(2) “Within the number of days stated be-
low after date of contract.”

(3) “Within the number of days stated be-
low after the date of receipt of a written
notice of award.”

(4) “Within the perlods specified below.”
(When this phrase is incerted, the wording
“during the month(s) 0of ceocveccaa- ' or
“not sooner than weaecaocaoo and not later
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than me el ** chould be uzed to specify
the pericds.)

§ 18-1.305~5 Research, exploratory de-
velopment, and advanced develop-
ment.

Solicitations shall generally indicate
either a desired term of performance or
a completion date. In cases where de-
velopment of a tangible item by a given
date is urgent, solicitations shall indi-
cate such urgency. Generally, solicita-
tions to conduct research and explora-
tory development work will specify a
level of effort for a term of performance.
However, solictations calling for a spe-
cific item in the category of such ex-
ploratory or advanced development will
specify a completion date. A contractor
may propose an alternate term of per-
formance or completion date without
disqualification of his proposal.

§18-1.306 Approval siznature.

Approval signatures on contracts or
purchase authorizations shall be mini-
mized to the greatest practical extent
and, in the event that multiple approval
signatures are required, they shall, where
possible, be obtained concurrently.

§18-1.307 Priorities, allocations, and
allotments.

§18-1.307-1 NASA program.

(a) General. In the interest of main-
taining a minimum priorities and allo-
cations system as a mobilization pre-
paredness measure, it is national policy
to require contractors to use ratings and
allotment authority to support military
procurement, to the extent required by
the Business and Defense Services Ad-
ministration (BDSA). In addition to di-
rect procurement and construction of
the Department of Defense, the Office of
Emergency Preparedness has authorized
BDSA to provide priorities authority for
all procurement and construction pro-
grams of NASA. The Department of De-
fense is the claimant agency to the Office
of Emergency Preparedness for NASA.

(b) Implementation. Department of
Defense implementation of 21l rules and
regulations published by BDSA, with re-
spect to which the Department of De-
fense is delegated administrative re-
sponsibility, is contained in the DOD
Priorities and Allocations Manual. NASA
implementation is published in Part
18-52 of this chapter.

(c) Operating responsibilify. NASA
installations shall comply with the pri-
orities and allecations program, includ-
ing the Defense Materials System; as set
forth in:

(1) the DOD Priorities and Alloca-
tions Manual;

(2) the rules and regulations pub-
lished by BDSA; and

(3) instructions set forth In Part
18-52 of this chapter.

§18-1.307-2 Required use of priorities,
allocations, and allotments clause.

The clause sef forth below shall be in-

serted in or attached to all ratable con-

tracts, except that no such clause need

be attached to those purchase orders of
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less than $500 which are not rated. Rat-
able contracts are those contracts for
supplies which are required to be sup-
ported with rating and allotment au-
thority (see the DOD Priorities and
Allocations Manual).

PRIORITICS, ALLOCATIONS, 'AND ALLOTMENTS
(SerPTEMBER 1962)

The contractor shall follow the provisions
of DMS Reg. 1 and all other applicable reg-
ulations and orders of the Business and De-
fense Services Administration in obtaining

controlled materials and other products and "

materials needed to fill this order.

§ 18-1.307-3 Inadequate response to
solicitations.

(a) In accordance with the policies
and procedures of the Priorities and
Allocations System rated contracts and
purchase orders or Authorized Con-
trolled Material Orders may be placed on
selected suppliers when adequate re-
sponse to & solicitation is not received.
Therefore, when there are no bids or pro-
posals received as a result of a solicita-
tion or if the bids or proposals received
do not cover the entire requirement, nor-
mal procurement procedures shall be fol-
lowed in attempting to locate sources,
to the extent exigencies of the procure-
ment will permit, If such efforts are un~
successful, and it is determined af this
point in time that the procurement must
be accomplished, then rated orders in
the form of rated contracts, rated pur-
chase orders or an Authorized Controlled
Material Order shall be presented, to one
or more (as appropriate) . selected sup-
pliers or manufacturers qualified to pro-
duce the item or material. This will be
accomplished by a cover letter signed by
the contracting officer, citing the re-
quirements of the Defense Production
Act and BDSA Regulation 2, and re-
questing timely acceptance thereof by the
contractor. The letter shall also request
that any reasons for rejection be
promptly furnished in writing, as re-
quired by the EDSA Regulations. Rated
orders will be placed pursuant to appro-
priate negotiation authority. Contracts
and purchase orders shall contain, as a
minimum, the following information in
addition to normal contractual require-
ments to be a valid rated order:

(1) DO or DX rating on contracts or
purchase orders as appropriate;

(2) DMS allotment number on Au-
thorized Controlled Material Orders;

(3) Certification “Certified for Na-
tional Defense Use Under DMS Reg 1 or
BDSA Reg 2 (as appropriate) ;”,

(4) Delivery schedule; and

(5) Signature.

(b) Rated orders or Authorized Con-
trolled Material Orders which are re-
jected by suppliers shall be forwarded to
BDSA, through appropriate priorities as-
sistance channels, for such action as
BDSA considers appropriate.

§ 18-1.308 Records of contract actions.

(a) Each contract file shall contain
documentation of actions taken with re-
spect to the contract, including final dis-
position, sufficient to constitute a full
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history of the transaction which will per-
mit ready reconstruction of all of the
stages of the transaction to:

(1) Support actions taken by various
personnel in the procurement cycle;

(2) Provide information for reviews
conducted by the field installation con-
cerned, the General Accounting Office, or
others;

(3) Supply data for use in preparing
replies to Congressional inquiries; and

(4) Purnish essential facts in the
event of litigation.

To the extent that retained copies of
documents do not represent all actions
taken, suitable memoranda or summary
statements of undocumented actions
should be prepared promptly and be re-
tained in the contract file in chronolog-
ical order.

(b) Each contract file shall include
the following data, in the appropriate
order and to the extent applicable:

(1) A copy of the procurement
request;

(2) A copy of the Determination and
Findings statement and justifications for
authority to negotiate (see Subpart 18-3,
of this chapter);

(3) A copy of the procurement plan
(see § 18-3.852) ;

(4) The list of sources solicited or
justification for limiting such sources;

(5) Any small business or labor
surplus set-aside determinations;

(6) A copy of the invitation for bids
or the request for proposals, including
the drawings and specifications or an
identifiable reference thereto;

(7) The Security Requirements Check
List (DD Form 254) ;

(8) Al bids or proposals received with

“an abstract thereof;

(9) The Dbidders’
Contingent Fees;

(10) All preaward surveys,

(11) Selection of the
contractor, including— .

(1) The reasons for selection;

(i) Statemenht of the
Evaluation Board;

(iii) 'The contracting officer’s determi-
nation of the contractor’s responsibility;
and

(iv) Any Small Business Adminis-
tration Certificate of Competency (see
§ 18-1.705-4) ;

(12) All price and cost data submitted

Statements of

successful

Source

~orused;

(13) A full record of negotiations,
including but not limited to—

(1) Participants;

(ii) Dates of meetings or telephone
calls;

(i) Government-furnished materials
or facilities provided;

(iv) Subcontracting;

(v) Terms and conditions agreed to;

(vi) Deviations, if -any, from pre-
scribed contract clauses;

(vn) Techmcal recommendations;

(vm) Justlﬁcatxon for final priee;
(14) Justification for type of contract
used (see § 18-3.305-5) ;

(15) Any exceptions or exemptions
from the Buy American Act or Appro-

priation Act restrictions (sce Part 6 of
this regulation) ;
(16) A copy of the contract or awanrd;
(17) Required approvals of controct,
(18> Al pertinent correspondence;
(19) Copies of all change orders,

and supplements, with supporting
documents;

(20) Comprehensive termination
data;

(21) Copies of royalty reports xe-
ceived;

(22) Fingl release upon completion of
the contract;

(23) Evidence of legal review where
required, and copy of comments, if any,
made by legal counsel; and

(24) Any additional documents con-
sidered necessary to present o completo
résumé of the contract action,

(¢) This § 18-1.308 does not apply in
the case of smell purchases (geo
§ 18-3.602(f)).

‘§ 18=1.309 Solicitations for information

or planning purposes.

It is the general policy of the NASA
to solicit bids, proposals or quotations
only where there is o definite intention
to award a contract or purchase order,
However, in some cases solicltation for
informational or planning purposes may
be justified. Invitations for bids and re-
quests for proposals will not be used for
this purpose. Requests for quotations may
be issued for informational or planning
purposes only with prior approval of the
Procurement Officer. In such cases, the
request for quotation shall clearly stato
its purpose and, in addition, the follow-.
ing statement in capital letters shall bo
placed on the face of the request: “Tho
Government Does Not Intend To Award
a, Contract on the Basis of This Requesb
for Quotation, or Otherwise Poy for the
Information Solicited.” The foregoing
does not prohibit the sllowance, in ac-
cordance with § 18-15.205-3, of the coub
of preparing such quotations,

§ 18-1.310 Liquidated damnges,

(a) This § 18~1.310 apples to procure=«
ment by formsl advertising and procure-
ment by negotiation. Liquidated damages
provisions normally will not be utilized
but may be used where both (1) tho time
of delivery or performance is such an im-
portant factor in the award of the con-
tract that the Government may reasons
ably expect to suffer damages if the de«
livery or performance is delingquent, and
(2) the extent or amount of such dome-
ages would be difficult or impozsible to
ascertain’ or prove. Where o lquidated
damages provision is to be used in o sup-
ply or service contract, insert the clouge
as preseribed by § 18-7.105-5.

(b) The rate of assessment of lqui-
dated damages must be reasonnble, con-
sidered in the light of procurement re~
quirements on a case-by-case bosls, since
liquidated damoges fixed without refer-
ence to probable actual demages moy bo
held to be a penalty and thorofox'o
unenforceable.

(¢) The low imposes the duty upon o
party injured by another to mitigate tho
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damages which result from such wrong-
ful action. Therefore, where a liquidated
damages provision is included in a con-
tract and a basis for termination for de-
fault exists, appropriate action should be
taken .expeditiously by the Government
to obtain performance by the contractor
or to terminate the contract. If delivery
or performance-is desired after termina~
fion for default, efforts must be made to
obtain either delivery or performance
elsewhere within g reasonable time., For
these reasons, particularly close admin-
istration over contracts containing liqui-
dated damages provisions is imperative.

(d) When any contract includes a pro-
vision for liquidated damages for delay,
the Comptroller General, on the recom-
mendation of the Administrator, is au-~
thorized and empowered to remit the
whole or any part of such damages as
he may consider to be just and eqmta,ble
Recommendations concerning remissions
of liguidated damages will be forwarded
by the coniracting officer, with appro-
* priate documentation, via the Director of

the field installation to the Director of
Procurement for submission  to the
Administrator.

§18-1.311 Buyingin.

“Buying In” refers to the practice in
procurements involving price competi-
tion, of attempting to obtain a contract
award by knowingly offering a price less
than anticipated costs with the expecta~
tion of either (a) increasing the contract
price during the period of performance
through change orders or other means,
or (b) receiving future “follow-on” con-
tracts at prices high enough to recover
any losses on the original “buy-in” con~
tract. Such a practice is not favored since
its long term effects may diminish coms-
petition and it may result in poor con~
tract performance. Where there is reason
to believe that “buying in” has occurred,
contracting officers shall assure that
amounts thereby excluded in the devel-
opment of the original contract price are
not recovered in the pricing of change
orders or in follow-on procurements sub-
Ject to cost analysis.

§ 18-1.312 Voluntary refunds.

(a) General. A voluntary refund is a
payment or credit, not required by any
contractual or other legal obligation,
made to the Government by a contractor
or subcontractor either as a payment or
as an adjustment under one or more
confracts or subcontracts. It may be un-~
solicited or it may be made in response
to a request by the Government. Where
it is desired to solicit a voluntary refund
from a sunbcontractor, the prime con-
tractor should be encouraged to facili-
tate the making of such refund. In de-
ciding whether to solicit g voluntary re-
furd or to accept an unsolicited refund,
the conitracting officer shall ask legal
counsel to review the contract or con-

" tracts and all data relevant thereto to
determine whether the Government's
rights would be jeopardized or impaired
by the contracting officer’s proposed
action.

- b) Solicited refunds. Voluntary re-
funds may be requested during or after

7.
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contract performance. They shall he re-
quested only when it is considered that
the Government was overcharged undexr
& contract or 'was inndequately compen-
sated for the use of Government-ormned
property or in the disposition of con-
tractor inventory, and retention by the
contractor or* subcontractor of the
amount in question would be contrary
to good consclence and equity. Generally,
retention by the contractor or subcon-
tractor shall not be considered contrary
to good conscience and equity, and thus
a voluntary refunds shall not be re-
quested, unless the overcharre or in-
adequate compensation was due, at least
in part, to the fault of the contractor or
subcontractor. The decision to solicit o
voluntary refund shall be made by the
Deputy Administrator or his designee
after coordination with the Director of
Procurement.

(¢) Disposition of voluntary refunds.
(1) If a refund is offered prior to final
payment, it is preferable that the con-
tract price be appropriately modified to
reflect the refund. In such a case, the
amount of the refund shall be credited
to the applicable appropriation cited in
the contract.

(2) In cases where the refund is to be
made by check rather than by an adjust-
ment in the contract price, the check
shall be made payable to the National
Aeronautics and Space Administration
and shall be forwarded immediately to
the Financial Management Office of the
appropriate installation. When for-
warded, the check shall be accompanied
by a letter identifying it as a voluntary
refund, giving the number of the con-
tract or contracts involved and, where
possible, giving the account number of
the appropriation to which the refund
should be credited.

§18-1.214 Disputesand appeals,

(a) When a dispute cannot be cettled
by agreement and & decision under the
“Disputes” clause is necessary, the con-
tracting officer shall review the avail-
able facts pertinent to the dispute before
making his final decision. When there is
any doubt as to whether the issue in dis-
pute is subject to the disputes procedure,
& decision will be made pursuant to the
“Disputes” clause. The disputes pro-
cedure shall not be invoked in cases when
a dispute is clearly not subject to the
procedure. The contracting ofiicer shall
obtain, from assigned legal and other
advisors, such advice and assistance as
is required to render a decislon. The
decision must be that of the contracting
officer (or his representative if such
representative has been authorized by
the contracting officer to make final
decisions pursuant to the *“Disputes”
clause) ; however, prior to making the
decxsion, the contracting officer (or
representative authorized to render final
decisions) may consult with any other
Government personnel involved in the
dispute.

(b) The final decision should include
a statement of incts sufilcient to enable
the contractor to understand both the
decision and the basis therefor. Nor-
mally, the declsion should (1) recite the
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contractor’s claim or otherwise describe
the nature of the dispute, with necessary
references to pertinent contract provi-
slons; (2) state the facts relevant to the
dispute on which the parties arein agree-
ment and, 25 clearly as possible, the facts
on which they are in disagreement; and
(3) set forth the contracting officer’s de-
cision and the basis therefor.

(c) When a final decision of the con-
tracting officer involves a dispute that is
subject to the procedure of a “Disputes™
clause, or when there is doubt as fo
whether the decision is subject to such
procedure, a paragraph substantially as
follows shall be included in such deci-
slon:

This 15 the final declsion of the Controet-
ing Ofilcer on the question involved in this
dicpute, Declclons on dicputed questions of
foet and on other questions that are subject
to the procedure of the Disputes clauze may
be appealed In accordance with the provi-
glons of the Disputes clause. I you decide to
maka such an appeal from this declsion, writ-
ten notica thereof (In triplicate) must ke
malled or otherwice furniched to the Con-
tracting Ofilcer wiithin 39 days from the date
you recelve this declcion. Such notice should
indicate that an oppecl Is intended and
chould reference this declslon and identity
the contrect by number. The NASA Board
of Contract Appeals i3 the authorized rep-
recentative of the Administrator for hearing
and determining cuch disputes. The Rules
of the MASA Board of Contract Appeals are
cet forth in Appondix A to the NASA Pro-
curement Regulation (34 PR. 3613-3516,
¥eb, 28, 1869).

(d) After an appeal has been filed, a
controversy may be disposed of by asree-
ment. However, processing of the appeal
shall not be suspended by such efforts
except upon order, or as otherwise au-~
thorized, by the NASA Board of Contract
Appeals,

(e) In the event of an appeal, any
amount determined to be payable in the
declsion of the confracting officer, less
any portion previously paid, normally
should be paid prompfly following the
contractiny officer’s declsion, without
prejudice to the rizhts of either party
in the event of a subzequent appeal.

§ 18—-:1.315 Procurement of jewel bear-
ings.

(a) It has been determined that the
Government's interests require the con-
tinued maintenance of an active and
versatile mobllization baze for the pro-
duction of jewel bearings. This base has
been established at the Government-
ovned Willlam ILanger Jewel Bearing
Plant, Rolla, N. Dak. In support of this
policy, Govemment purchases of jewel
bearings shall be made from that plant
in all cases where it can meet purchase
requirements. Additionally, all procure-
ments of items containing jewel bearings
shall provide, in the solicitations and re-
sulting confracts, a8 requirement that
Jewel bearings in the quantities, and of
the tvpeo and sizes necessary for the end
jtems’to be supplied under the contract,
be purchased from the YWilliam Langer
Jewel Bearing Plant and be incorporated
in the delivered items, subject to the
criteria provided in paragraphs (b), (¢),
and (d) of this section, except:
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(1) When quantity zrequirements,
quality standards, or delivery require-
ments cannot be satisfied by bearings
manufactured at the William Langer
Jewel Bearing Plant;

(2) For purchases of commercial end
items having jeweled components used
in commercial end items, when the quan-
tities of such end items or components
are such that the contracting officer
either knows or reasonably expects that
all such commercisl end items are al-
ready manufactured and available from
the stock of any dealer, wholesaler, dis-
tributor, or manufacturer, or

(3) For bearings used in items that are

to be procured and used outside the-

g?ited States, its possessions, and Puerto
CO/

(b) In order to assure that all bidders
or offerors are competing on-the same
basis, it is necessary that the solicitation
for items containing jewel bearings
clearly state:

(1) The successful contractor will be
required to purchase (directly or through
subcontractors, as appropriate) William
Langer Jewel Bearing Plant bearings at
prices established in the U.S. Govern-
ment Jewel Bearing Price List then in
effect, and to incorporate such bearings
in the items to be delivered; and

(2) Bids or proposals are to be pred-
icated on this requirement.

If it should occur, after award, that the
William Langer Jewel Bearing Plant
rejects the contractor's (or subcontrac-
tor’s) purchase order entirely or in part,
the contractor (or subcontractor) shall
‘be required to so notify the contracting
officer who will effect an equitable ad-
justment in the contract price to reflect
any costs or savings accruing to contrac-
tor by reason of any price differential for
such bearings, pursuant to the clause of
this contract entitled ‘“Changes.”

(¢) To the extent William Langer
Jewel Bearing Plant bearings are fungible
with other bearings and it is not prac-
tical or would be costly to segregate jewel
bearing inventories or work in process
for items to be furnished the Govern-
ment from that to be furnished com-
mercial customers, or for other similar
reasons, it may be in the Government's
interest to waive the use requirements at
the discretion of the contracting officer.
No waiver will be granted to prospective
contractors prior to award and no assur-
ance will be given prior to award to any
prospective contractors that such waiver
will be granted after award. Minor incon-
venience to contractors alone will not
satisfy the need for demonstrating that
the Government’s interests are served by
such waiver. When the use requirement
is waived, an equitable adjustment for
cost savings resulting therefrom shall be
made,

(d) In circumstances where a procure-
ment is not exempt from this procedure
but it would be impractical or contrary
to the Government's best interest to re-
quire actual use of all of the William
Langer Jewel Bearing Plant bearings
required to be purchased, the contracting
officer may provide in the solicitation and

_resulting contract that a minimum fixed
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percentage of the total bearings require-
ments be of William Langer Jewel Bear~
ing Plant origin, or that William Langer
Jewel Bearing Plant bearings be pur-
chased for and used in a certain number
of the total items to be supplied.

(e) In all procurements subject to
these procedures, the following clause is
required for use:

REQUIRED SOURCES FOR JEWEL BEARINGS
(Jury 1968)

Jewel bearings requireqd in the performance
of this contract shall be procured from the
Willlam Langer Jewel Bearing Plant, Rolla,
N. Dak., at prices established in the Official
U.S, Government Jewel Bearing Price List
Tated (insert latest effective date). The Con-~
tractor agrees that the delivery dates speci-
fied for the quantities and types of jewel
bearings so ordered will be reasonably related
to manufacturing schedules and delivery re-
quirements of this contract. The Contractor
agrees to notify the Confracting Officer
promptly of the rejection of his (or any
subcontractor) purchase order in whole or
in part by the William Langer Jewel Bearing
Plant and further agrees to an equitable
adjustment in the contract price pursuant to
the “Changes” clause of this contract to
reflect any costs or savings to the Contractor
(or suhcontractor) resulting from such rejec~
tlon. The Contractor further agrees to incor-
porate or to have his subcontractors fncor-
porate the purchased Willlam Langer Jewel
Bearing Plant jewel bearings in the items to
be delivered under this contractl The re-
quirement for use (but not the requirement

for purchase) of such bearings may be waived -

in the discretion of the Contracting Officer
when such waiver is determined by him to
be in the Government’s interest, and where
agreement Is reached for an equitable adjust-
ment in the contract price by reason of such
walver.

§ 18-1.316 Disclosure of contractor per-
formance data to other government
agencies and foreign governments.

(a) Subject to any applicable security
requirements, NASA installations shall
honor the requests of other Government
agencies for readily available informa-
tion relating to the performance of
prime contractors. The agency request-
ing the information shall be advised that
it will be responsible for any further re-
lease of such information.

(b) Requests from foreign govern-
ments should similarly be honored. When
such information is furnished to a for-
eign government, a copy of the request
from the foreign government and the in-
formation furnished will be forwarded
to the Assistant Administrator for In-
ternational Afiairs, NASA Headquarters.

(c) If there is any question as to the
propriety of divulging the information

1Where less than total purchase and usage
of William Langer Jewel Bearing Plant bear-
ings is to be required, substitute “The Con~
tractor further agrees to purchase and incor-
porate Willlam Langer Jewel Bearing Plant
bearings in items to be delivered under this
contract equivalent to at least ...~ percent
of the total quantity of bearings required to
perform this contract.” (Percentage to be
inserted by Contracting Officer.) In leu
of a percentage, the clause may refer to
specific quantities of items listed in the
schedule for which Willlam Langer Jewel
Bearing Plant beanngs must be purchased
and used.

¥

to other Government agencles or to ony
foreicn government for any reason, in-
cluding the security aspect, the request
shall be forwerded to the Director of
Procurement for consideration, with an
explanation of the reasons why the re-
lease of such information is questioned.
The Director of Procurement will, prior
to approving the release of information,
obtain the concurrence of:

(1) The General Counsel;

(2) The Assistant Administrator for
International Affairs, if the request for
information is from a forelgn govern-
ment; and

(3) The Director, Security Division,
NASA Headquarters, if the information
appears to involve & problem of geourity.

§18-1.317 Leaso
criterion.

(a) There are many situations in
which the Government’s equipment re«
quirements may be more economically
filled by lease than by purchasge. This is
particularly true in the case of cortain
expensive commercial equipments. The
decision to lease rather than purchage
must be made on 8 case-by-cage basis,
Leasing should be used where it is in
the Government’s interest. The criteria
to be considered in each case include
the following:

(1) The Government requirement is
of short duration, and purchase would
be costlier than leasing (gzenerally, long-
term leasing should be avolded in tho ab-
sence of compelling circumstances) ;

(2) The probability that the equip-
ment will become obsolete and that ro-
placement within a short period will be
necessary; and

(3) The equipment is special or tech-
nical, and the lessor will provide the
equipment, as well as maintenance and
repair services, at & lower cost than
would otherwise be available to the
Government.

(b) Lease versus purchase declstons
should be based on an economic analysiy
and the contract file documented to sup-
port the final decision (see §§ 18-3.601(»
(49) and 18-3.804-2(c) (2)).

§ 18-1.318 Confracts using

funds.

(a) Authorization to span flscal years.
‘When an appropriation act so provideq
contracts for maintenance and operation
of facilities, and contracts for support
services may he entered into for perlods
not in excess of 12 months beginning at
any time during the fiseal year cov-
ered by such act. This authority should
be used to reduce the number of con-
tracts that would otherwise have to be
placed at the beginning of the new fiscal
year. However, it shell not be used to
place contracts that exceed & 12-month
period.

(b) Contracts conditioned upon the
availability of funds. When it is neceg«
sary to initiate & procurement properly
chargeable to funds of & new fiscal year
prior to the availability of such funds,
the following clause shall be included in
the invitation for bids or other colleita-
tion and the resultant contract:

versus  purchare

annual
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AVAILABILITY OF FonDs (FEBRUARY 1967)

Funds are not presently avallable for this
procurement. The Government's obligation
hereunder is contingent upon the avallability
of appropriated funds from which payment
for the contract purposes can be made. No
legal liability on the part of the Government
for payment of any money shall arise unless
and until funds are made avallable to the
Contracting Officer for this procurement and
notice of such availability, to be confirmed in
writing by the Contracting Officer, Is given
to the Contractor.

(c) The authority set forth in para-
graph (b) of this section shall be used
only for administrative operations and
continuing services (such as rentals,
utilities, and items of supply) which are
necessary for normal operation and for

which the Congress consistently appro- -

priates funds. When this authority is
used, the supplies or services shall not
be accepted by the Government until
funds are.available to the contracting
officer for the procurement and until the
contracting officer has given notice to
the contractor (to be confirmed in writ-
ing)- of such availability. Appropriate
records will be mainfained to insure ade-
quate administrative control of funds.

§ 18-1.319 Renegotiation performance
reports.

The provisions of this section are ap-
plicable to all contracts except, (a) pur-
chase orders made pursuant to the provi-
sions of Subpart 18-3.6; (b) delivery
orders placed under Federal Supply
Schedule contracts; and (¢) those con-
tracts known to be exempt from renego-
tiation.

§ 18-1.319-1 Renegotiation board.

Pursuant to the Renegotiation Act of
1951, as amended (50 U.S.C. App. 1211~
1233), the Renegotiation Board reviews
_profits of NASA contractors performing
renegotiable contracts and subcontracts
ageregating more than $1 million in 8
fiseal year in order to eliminate any ex-
cessive profits therefrom. Such review
involves consideration of financial state-
ments and other information furnished
by both contractors‘ and NASA.

§18-1.319-2 Renegotiation
tion for contract file.

The contracting officer shall include in
the file of each contract information per-
taining to the extent and effectiveness of
competition obtained in the negotiation
and award of the contract, the reason~
ableness of the prices, fees, and profits
negotiated, any incentive and target for-
mulae incorporated in the contract, the
extent of risk assumed hy the contractor,
the contractor’s efficiency in perform-
ance of the contract, and any other in-
formation which would facilitate compi-
lation of the renegotiation performance
reports described in § 18-1.319-3 below.
This is particularly important in the case
of incentive-type contracts where the
question may be raised as to whether
additional profits paid to the contractor
by operation of the incentive provisions
have been earned. Incentive-type con-
tract information "should be complete
but succinet. To insure the collection of
accurate and detailed information, the

informa-
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aforementioned data shall be included in
the contract file as soon as it becomes
available.

§ 18-1.319-3 Performance reports.

(a) Performance reports should pro-
vide complete, accurate, and objective
data to the Renegotiation Board. When
the Board requests contractor perform-
ance reports, the procuring installation
concerned shall furnish information sub-
stantially in accordance with the check-
list set forth below, including any favor-
able recommendations giving due credit
for betfer than average confract per-
formance and any unfavorable recom-
mendations because of unsatisfactory
performance, Extensive performance
data shall be accumulated on incentive-
type contracts in sufficient detail so that
the report will clearly show, as to the
basis for payment of any increments of
profit or fee provided as a part of the
incentive arrangement in the contract,
whether such increments were earned as
the result of the contractor’s perform-
ance or as the result of unreliable cost
estimates or wunrealistic performance
targets when the incentive arrangements
were negotiated.

(1) Date of report;

(2) Installation making report;

(3) Source and date of request for
report;

(4) Name and address of contractor
(if subsidiary or division, show name of
parent company);

(5) Period covered by report;

(6) List of contracts being performed
during the period concerned, showing as
to each:

(i) Contract number;

(ii) Date;

(iii) Total amount of contract;

(iv) Brief description of the scope of
work, service, product, etc.;

(v) Method of procurement (adver-
tised or negotiated, and extent of com-
petition) ;

(vi) Type of contract:

(vil) Total billings during perlod; and

(viii) Principal place of performance.

('7) Brief description of manufactur-
ing techniques and type of work normally
performed by contractor (e.g., produc-
tion, fabrication, assembly) and relative
complexity of the work. State the per-
centage of work subcontracted;

(3) Information concerning contrac-
tor performance, including extent to
which:

(i) The product or service exceeded,
met, or fell below the contract
requirements;

(ii) Delivery schedules were met (in-
dicate reasons for failureg to meet sched-
ules, and compliance with requests for
early deliveries, if any);

(iii) Rejections and spollage rates
were high or low and reasons therefor;

(iv) Contractor met targets under
incentive contracts and reasons therefor;

(v) Contractor was economical in use
of materials, facilities, and manpower,
and was otherwise effective in controllingy
production costs;

(vl) Contractor made effective use of
his facilities (state whether he expanded
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facilities to undertake renezotiable busi-
ness, and if so, was such expansion ex-
cecsive) ; and

(vil) Strikes, stoppazes, or other sig-
nificant developments in labor manage-
ment affected contract performance.

(9) Information concerning reason-,
ableness of costs and profits, including:

() The basls for use of a particular
type of contract in significant confracts
(f an Incentive contract, deseribz also
the basls for nezotiation of target and
cost sharing formulae) ;

(1) Adequacy and relizbility of cost
Information furnished by the contractor;

(ii1) TUnusual risks assumed by con-
tractor in particular contracts, e.g., close
bricing, labor and material cost in-
creases, enrineering changes, shortage of
materlals, inventory spollaze and obso-
Iescence, cutbacks, terminations, and
quality or performanee guarantees (ex-
plain extent to which risks were reduced
or minimized by types of contracis
used) ;

(iv) Continzencies Included in quoted
prices;

(v) Experience as to profits received
by. contractor in sigmificant contracts,
especially incentive contracts, with ap-
praisal as to whether or not profits were
earned by contractor’s efforts (stafe
whether any important contracts were
nexotiated with no profit or at less than
normal profit) ; :

(v]) Sirmificant refunds and voluntary
pri%e reductions, with circumstances of
each;

(vil) Evaluation of contractor as a
high, average, or low cost producer;

(vili) Partial financiny by promnt
payments under cost-plus-fixed-fee
contracts;

(1) Reasonableness of contractor’s
pricing policles;

(x) Return on invested capital (where
applicable) ;

(x1) Comparison of prices with com-~
petitors’ prices for same or similar
products or services;

(xii) Reason for cost overruns and
underruns In cost-relmbursement fype
contracts;

(ziil) Assistance given contractor by
NASA technical and engineer personnel
which reduces the contractor’s risk;

(xiv) Information concerning the na-
ture and effectiveness of the contractor’s
cost reduction program and what con-
sideration was given to the contractor's
cost reduction program in determining
profit and fee on nezotiated contracts.

(10) List of capital funds and facili-
Hes employed by contractor, with partic-
ular reference to their source, e.g., con-
tractor's equity capital, borrowed or
rented, Government-financed, or Gov-
ernment-furnished;

(11) Extent to which the contractor
has complied with Government policies,
such as the small business prozram,
labor surplus area program, competition
in subcontracting, “make-or-buy” pro-
gram, and nondiscrimination;

(12) Full information as to any fer-
minations for default or for the con-
venience of the Government, to include
the status of appeals or claims, if any,
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and the extent to which payments were
made during the period concerned;

(13) Status of price revision actions
and the basis for any revision completed
in the peridd concerned;

(14) Such pertinent information on
subcontracts, as is available;

(15) Appraisal of contractor’s contri-
bution to the aerospace effort, with par-
ticular emphasis on work done by him
in development of new material, inven-
tion of new devices, management of
large systems contracts as prime or
associate contractor;

(16) A current appraisal of contrac-
tor's performance and recommendation
as, to reasonableness of contractor’s
profits and fees for the period under
consideration under the listed contracts;
and

(17) Such other information as may
be particularly requested by the Renego-
tiation Board.

§ 18~1.319-4 Procedures for handling
requests for performance reports.

(a) The Renegotiation Board has been
requested to submit its requests for per-
formance reports to the Director of Pro-
curement, NASA Headquarters (Code
KDP-3).

(b) Requests for performance reports
received by the Director of Procurement
will he forwarded to the installation con-
cerned. Where only one installation is
involved, that installation will be in-
structed to submit its report directly to
the cognizant regional office of the Re-
negotiation Board. A copy of such per-
formance report will be forwarded to the
Director of Procurement (Code KDP-3),

(¢) Where more than one installation
is involved, such installations will be in-
structed to submif their reports to the
Director of Procurement (Code XDP-3).
The Director of Procurement (Code
KDP-3) will review such reports prior
to forwarding them to the Renegotiation
Board to insure that the reports are
consistent with each other or that dis-
crepancies are appropriately explained.

§ 18-1.320 Security requirements.

When NASA contractors or their em-
ployees require access to classified infor-
mation, or originate classified informa-
tion, at any stage in the performance of
NASA contracts, the NASA installation
shall follow the security procedures set
forth in NASA Management Instruction
1650.1, “Industrial Security Policies and
Procedures.”

§18-1.324 Warranties.
§ 18-1.324~1 General.

A warranty clause gives the Govern-
ment a contractual right to assert claims
regarding the deficiency of supplies or
services furnished, notwithstanding any

other contractual provisions pertaining .

to acceptance by the Government. Such
a clause allows the Government addi-
tional time after acceptance in which
to assert a right to correction of the de-
ficiencies or defects, reperformance, an
eaquitable adjustment in the contract
price, or other remedies. This additional
period of time may begin at the time of

RULES AND REGULATIONS

delivery or at the occurrence of a speci-
fied event, and may run for a given
number of days or months or until cccur-
rence of another specified event. The
value of a warranty clause depends upon
the circumstances, and its use, terms,
and conditions are influenced by many
factors (see § 18-1.324-3(b)). A warran-
ty clause may therefore be tailored to fit
the individual procurement or class of
procurements,

§ 18-1.324~-2 Policy.

(a) A warranty clause shall be used
when it is found to be in the best inter-~
ests of the Government, after an analy-
sis of the factors listed in § 18-1.324-3(b).

(b) A warranty clause shall not be in-
cluded in cost-reimbursement type con-
tracts, since the warranty aspects of the
clause “Inspection of Supplies and Cor-
rection of Defects” in § 18-7.203-5 and
the “Inspection and Correction of De-
fects” in § 18-7.402-5 are sufficient to
protect the interests of the Government.

(¢) Any warranty clause included in a
contract shall not limit any rights af-
forded to the Government by the provi-
slons of the Inspection clause relating to
latent defects, fraud, and gross mistakes
that amount to fraud. Care should be
taken to insure that the warranty clause
used and any other warranty provisions
in the contract (e.g.,, in the specifica-
tions) are consistent, especially where
performance specifications are used.

§ 18-1.324-3 Use of a warranty.

(a) Except for the commercial war-
ranty clauses covered in § 18-1.324-4 and
warranties contained in Federal, mili-
tary, or construction specifications, the
decision to use a warranty clause, or to
include a warranty provision in a speci-
fication other than a Federal, military,
or construction specification shall be
made only upon the written authoriza-
tion of the Procurement Officer or his
designee. This decision may be made
either for individual procurements or for
classes of procurements.

(b) In deciding whether to use a war-
ranty clause, at least the following fac-
tors shall be considered:

(1) Nature of the item and its end use;

(2) Cost of the warranty and degree
of price competition as it may affect this
cost;

(3) Criticalness of achieving specified
performance capabilities and design spe-
cifications;

(4) Cost of correction or replacement,
either by the contractor or another
source, in the absence of a warranty;

(5) Administrative cost and difficulty
of enforcing the warranty;

(6) Ability to take advantage of the
warranty, as conditioned by storage time,
distance of the using agency from the
source, or other factors;

() Operation of the warranty as a de-
terrent against furnishing of defective
or nonconforming supplies;

(8) The extent to which Government
acceptance is to be based upon contractor
inspection or quality control;

(9) Whether because of the nature of
the items the Government inspection sys-

tem would not be likely to provide ade-
quate protection without a warranty;

(10) Whether the contractor's present
quality program is relleble enough to
provide adequate protection without o
warranty, or, if not, whether a warranty
would cause the contractor to institute
an effective and reliable quality pro=
gram;

i';(11) Reliance on “brand-name* integ«
Tivy;

(12) Whether a warranty s regulorly
given for a commercial component of a
more complex end item;

(13) Criticalness of item for protec-
tion of personnel, e.g., for safety in
flight;

(14) The stage of development of the
item and the state of the art; and

(15) Customary trade practlceu.

(¢) (1) When 8 decision has been
made to use a warranty clouse in a sup«
ply contract, consideration shall be griven
to a contractual requirement that the
warranted items be marked ag such or
that notice of the warranty bo otherwise
furnished with the items, in ordor to in-
form those who store, stock, and uze the
items that they are warranted and to en«
courage them to advise the contracting
officer of any defects. The marking or
notice to be required need not stato the
complete warranty; a short statement
that a warranty exists, its duration, and
whom to notify if an item is found to bo
defective will normally be sufficiont.

(2) In deciding whether to impose
such a requirement, the contracting offi-
cer shall take into account:

(1) The feasibility (for the contrac-
tor) of so marking the items or othors
wise furnishing notice of the warranty
with them; and

(i) The cost to the Government of
such a requirement in relation to its
probable benefit in the enforcement of
the warranty.

(3) When the czontracting officer i«
notified of a defect in warranted items,
he should ascertoin whether the war-
ranty is currently in effect and assure
that proper and timely notice of the
defect is given to the contractor.

(d) Warranties required by applica-
ble architect-engineer specifications
shall be included in advertised or nefo=
tiated construction contracts,

§ 18-1.324—-4 Commercial warrantics,

In either formally advertised or nego-
tiated procurements involving 8 commer-
cial supply or service or construction, the
contracting officer may include in the
solicitation a warranty clause which is
standard or customary in the trade, or
one which is substantially similar to and
not in excess of a stondard or customary
trade warranty—provided in either cage
the contracting officer, after reviewing
the factors listed in § 18-1.324-3(b), do=~
cides that inclusion of such & clauge is in
the best interests of the Government,

§ 18-1.324-5 Scope of warranty cluwue
(other than commereinl warranty
clause).

(a) The terms and conditions of a

warranty clause vary with the circum-
stances of the procurement. The clause
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must state the duration of the warranty.
The clause may either provide that the
contractor will be liable for defects or
nonconformance to contract™ require-
quirements existing at the time of deliv-
ery, or provide that he will be liable for
such defects or nonconformance which
develop prior to the expiration of a spec-
ified period of time or before the occur-
rence of.a specified event.

(b) A warranty clause shall also in-
clude a specified period during which
notice must be given to the contractor
of any defects or nonconformance to
contract requirements. The interest of
the Government normally will be pro-
tected if the notice period starts at the
time of delivery, or where services-are in-
volved, upen acceptance thereof by the
Government. In some cases, however, it
may be necessary to start the notice
period at a later time. For example,
where conformance of supplies cannot he
determined satisfactorily until they are
used, the period should begin when the
items are put to use, or where supplies
.are procured in lots under samplying
procedures and delivered in increments
for storage, the period may begin when
the supplies are put to use or at the time
of the last delivery.

(c) Where the Government specifies
the design of the item and its precise
measurements, tolerances, materials,
tests, or inspection requirements, the
contractor’s liability for defects or non-
conformance should usually be limited
to those in existence at the time of
delivery.

(d) Where a coniract contains per-
formance specifications and design is of
minor importance, the contractor’s li-
ability may extend to defects or noncon-
formance to specifications which may
arise after delivery of the supplies or
acceptance of the services. Where ap-
propriate, however, the warranty should
be limited to defects or nonconformance
existing at the time of delivery of- the
supplies or acceptance of the services.

(e) Ordinarily, the remedy provided
under a warranty clause to return non-
conforming supplies to the contractor for
correction or replacement should satisfy
the Government’s needs. However, where
the supplies are of such nature that cor=
rection or replacement does not afford
adequate remedy to the Government, the
clause should provide (1) that the con-
tracting officer may either return the
supplies to the contrdctor; dispose of
them in g reasonable manner, or replace
with similar supplies, and (2) that the
contractor shall be liable for any cost
occasioned to the Government thereby.

(f) When it can be foreseen that it
will not be practical to return an article
for correction or replacement because of
the nature of its use or the cost of prep-
aration for its return (e.g., where oper-
ating. equipment installed needs only
correction of adjustment, but to return
it would require substantial expense of
removal from where it Is installed), the
clause should provide that the Govern-
ment may correct or require the con-
tractor to correct the article in place at
its location, at the contractor’s expense.

RULES AND REGULATIONS

(g) Where it is determined that a
warranty for the entire item is not ad-
visable, & warranty may he required for
a particular aspect of the item which
may need special protection (e.g., instal-
lation, components, accessories, parts,
sub-assemblies and preservation, pack-
aging and packing, ete.)

§ 18-1.324—6 Pricing aspects of fixed-
price incentive contract warranty
provisions.

In fixed-price incentive contracts, con-
sideration should be given to the pricing
aspects of the contract as they relate
to a warranty. When it is determined to
include & warranty clause, the estimated
costs for the warranty shall normally
be considered in establishing the incen-
tive target price. Prior to the establish-
ment of the total final price, all costs
incurred or to be incurred by the con-
tractor in complying with the warranty
clause shall be considered when nego-
tiating the final total negotiated cost.
After the establishment of the total final
price, contractor compliance with the
warranty clause shall be at his expense
and at no increase in the total final price.

§18-1.324~7 Example of warranty
clause for fixed-price supply con.
tracts.

(a) The following clause is an example
whith is authorized for insertion in
fixed-price type supply contracts in
accordance with §§18-1.324-2 and
18-1.324-3.

WARRANTY OF SUFPPLIES (APzin 1968)

(a) Notwithstanding inspectlon and ac-
ceptance by the Government of, supplies fur-
nished under the contract or any provision of
this contract concerning the conclusiveness
thereof, the Contractor warrants that.....:2

(1) all supplies furnished under this con-
tract will be free from defects in material
or workmanship and will conform with the
specifications and all other requirements of
this contract; and

(1) the preservation, packaging, packing,
and marking, and the preparation for, and
method of, shipment of such supplle; will
conform with the requirements of this
contract.

(b) The Contracting Officer shall give
written notice to the Contractor of any
breach of the warrantles in paragraph (a)
of this clause

{c) Within a reasonable time after such
notice, the Contracting Officer may either:

(1) By written notice require the prompt
correction or replacement of any supplies or
part thereof (including preservation, pack-
aging, packing, and marking) that do not
conform with the requirements of this con-
tract within the meaning of paragraph (a)
of this clause; or

— .

1State in the blank the specific warranty
perlod, eg., “at the time of dellvery”; ‘for
{insert period of time) atfter dellvery” or the
specified event whose occurrence will ter-
mingte the warranty perled, e.g., the number
of miles or hours of use, or combination of
any applicable events or perlods of time, as
appropriate (see § 18-1.324-5(a)).

2Insert in the blank the specific period of
time in which notlce shall be given ta the
contractor, eg., “within (Insert perled of
time) after delivery of the nonconformingy
supplies”; “within (insert perlod of time) of
the last dellvery under this contract”, as
appropriate (see § 18-1,324-5(b) ).
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(1) Retaln such supplies, whereupon the
contract price thereof shall be reduced by an
amount equltable under the circumstances
and the Contractor shall promptly make
sppropriate repayment.

It the contract provides for inspection of
supplles by sampling procedures, the Con-
tracting Oflicer may, at his option, determine
the quantity of supples or parts thereof
which are subject to this parazraph in ac~-
cordance with such sampling procedures.

(d) When return, correction, or replace-
ment 15 required, the Contracting Officer shall
return the supplies and transportation
charges and responsibility for such supplies
while in transit shall be borne by the Con-
troctor. However, the Contractor’s iabllity
for cuch transportation charges shall not
exceed an amount equal to the cost of trans-
portation by the usual commercial method
of chipment between the designated destina-
tion point under this contract and the
Contractor's plant, and refurn.

(e) If the Contractor falls or refuses to
correct or replace the nonconforming supplies
within a perliod to ten (10) days (or such
longer period as the Contracting Officer may
authorize In writing) after recelpt of notice
from the Contracting Officer specifying such
fallure or refusal, the Contracting Officer
may, by contract or ctherwlse, correct or re-
place them with similar supplles and charge
to the Contractor the cost occasioned to the
Government thereby. In addition, if the Con-~
troctor falls to furnish timely disposition
instructions, the Contracting Officer may dis-
pose of the nonconforming supplies for the
Contractor’s account in a reasonable manner,
in which caze the Government i3 entitled to
reimburcement from the Contractor or from
the procecds for the reasonable expenses of
the care and disposition of the nonconform-
ing supplies, a3 well a3 for excess costs
incurred or to be incurred.

(1) Any supplles or parts thereof corrected
or furnished in replacement pursuant to this
clauce ghall also be subject to all the pro-
visions of this clauce to the same extent as
supplies initinlly delivered.

(g) Fallure to agree upon any determi-
nation to be made under this clause shall be
a dispute concerning a question of fact within
ths meaning of the *“Disputes” clause of
this contract.

(h) The word “supples” as used herein
includes related services.

(1) Toe rights and remedles of the
Government provided in this clause are In
addition to and do not HUmit any rights
afferded to the Government by any other
clauce of the contract.

(b) When the contractor’s design is to
be used rather than a Government de-
sign, insert the word “design,” before
“material” in paragraph () () of the
clause in paragraph (a) of fhis section.

(c) The following paragraph (c) may
be substituted for the paragraph (c) of
the clause in paragraph (a) of this sec-
tion when the contract provides for in-
spection of supplies by sampling pro-
cedures:

(c) Conformance of gsupples or parts
thereof subject to warranty actionr shall be
determined In accordance with the applcable
sampling procedures contalned in the con-
tract except a3 provided hereln., For same-
pling purpozes, the Contracting Officer may
group any supplles delivered under this con-
tract. The size of the sample shall be that
required by campling procedures specified in
the contract for the quantity of supplies on
which warranty action i3 proposed. Warranty
campling results may be profjected over sup-
plles In the same shipment or other supplies
contained in other shipments even though
all of such supplles are not present at the
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point of reinspection, provided, the supplies
remaining are reasonably representative of
the quantity on which warranty action is
proposed. The original inspection lots need
not be reconstituted nor shall the Contract-
ing Officer be required to use the same lot size
as on original inspection. Within & reason-
able time after notice of any breach of
warranties in paragraph (a) of this clause
as determined herein, the Contracting
Officer may exercise one or more of the
following options:

(1) Require an equitable adjustment in
the contract price for any group of supplies;

(if) Screen the supplies grouped under
this clause at Contractor’s expense and re-
turn all nonconforming supplies to the Con~
tractor for correction or replacement;

(111) Require the Contractor to kcreen the
supplies at depots designated by the Govern-
ment within the continental United States
and to correct or replace gll nonconforming
supplies;

(iv) Return the supplies grouped under
this clause to the Contractor for screening
end correction or replacement.

(d) The following paragraph (d) may
be substituted for paragraph (d) of the
clause in paragraph (a) of this section
when it is desirable to provide that neces-
sary transportation incident to correc-
tion or replacement will he at the
Government’s expense. This may be ap-
propriate, for instance, when the cost of
a.i warranty would otherwise be prohibi-
tive.

(d) When correction or replacement is
required, and transportation of supplies in
connection with such correction or replace-
ment is necessary, transportation charges
and responsibility for such supplies while in
transit shall be borne by the Government.

(e) 'The following paragraph (e) may
be substituted for paragraph (e) of the
clause in paragraph (a) of this section
when the supplies cannot be obtained
from another source.

(e) If the Contractor does not agree as to
his responsibility to correct or replace the
supplies delivered, he shall nevertheless pro-
ceed In accordance with the written request
Issued by the Contracting Officer under para~
graph (c) to correct or replace the defective
or nonconforming supplies. In the event it
i3 later determined that such supplies were
not defective or nonconforming within the
provisions of this clause, the contract price
will be equitably adjusted. Fallure to agree to
such an equitable adjustment of price shall
be a dispute concerning a question of fact
within the meaning of the clause of this con~
tract entitled “Disputes”,

(f) The following paragraph should be
added when the clause in paragraph (a)
of this section is included in a fixed-price
incentive contract. _

(]) Prior to the establishment of the total
final price, all costs incurred, or to be in-
curred by the Contractor in complying with
this clause shall be considered when nego-

tiating the final total negotiated cost under ~

the Incentive Price Revision clause of this
contract. After the establishment of the total
final price, Contractor compliance with this
clause shall be at the Contractor’s expense
and ot no increase in the total final price.

§ 18-1.324-8 Example of warranty
clause for fixed-price services con-
tracts.

(a) The following clause is an example
which is authorized for insertion in
fixed-price type services contracts in
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accordance with §§18-1.324-2 and
18-1.324-3.

WARRANTY OF SERVICES (APRIL 1968)

Notwithstanding inspection and accept=
ance by the Government or any provision
concerning the conclusiveness thereof, the
Contractor warrants that all services per-
formed under this contract will be free from
defects in workmanship and will conform to
"the requirements of this contract at time of
acceptance. The Contracting Officer shall give
written notice of any such defect or noncon-
formance to the Contractor— oo commmaaoaols 1

Such notice shall state either (i) that the
Contractor shall correct or reperform any
defective or nonconforming services, or (if)
that the Government does not require correc-
tion or replacement. If the Contractor is
required to correct or reperform, it shall be
at no cost to the Government, and any
services corrected or reperformed by the Con-
tractor pursuant to this clause shall be sub-
ject to all provisions of this clause to the
same extent as work initially performed. If
the Contractor fails or refuses to correct or
reperformr, the Contracting Officer may, by
contract or otherwise, correct or replace with
simlilar services and charge to the Contractor
the cost occasioned to the Government there-
by or obtain an equitable adjustment in the
contract price. If the Government does not
require correction or reperformance, the
‘ Contracting Officer shall make an equitable
adjustment in the contract price. Fallure
to agree upon any determination to be made
under this clause shall be a dispute concern-
ing a question of fact within the meaning of
the “disputes” clause of this contract.

(b) When the contractor’s design is
to be used rather than & Government
design, insert the words “design and”
before “workmanship” in the first sen-
tence of the clause in paragraph (a) of
this section.

§ 18-1.324-9 Another example of war-
ranty elause for fixed-price supply or
services or research and development

- contracts (correction of deficiencies
clause).

(a) The following clause is an example
which is authorized for insertion (in
accordance with §§ 18-1.324-2 and 18-
1.324-3) in fixed-price type supply and
service and research and development
contracts for systems and equipment
where performance specifications or
design are of maj or importance.

CORRECTION OF DEFICIENCIES (APRIL 1968)

(a) Definitions. As used in this clause:

(1) . “Deficiency” means any condition or
characteristic in any suppllies (which term
shall include related technical data) or serv-
ices furnished hereunder, which 13 not in
compliance with the requirements of this
contract; and

(11) “Correction” means any and all ac-
tions mnecessary to eliminate any and all
deficiencies.

(b) General.

(1) The rights and remedies of the
Government provided in this clause:

2 Insert in the blank the specific perlod of
time in which notice shall be given to the
contractor, e.g., “within (insert period of
time) from the date of acceptance by the
Government”; “within (insert number of
hours) of use by the Government”; or other
specified event whose occwrrence will termi-
nate the period of notice, or combjination of
any applicable events or perlods of time,
as appropriate. .

.

(1) Shall not be aficeted In any way by
any other provislions under this contrpot
concerning the conclusiveness of inspeetion
and acceptance; and

(11) Are in eddition to and do not limit nny
rights afforded to the Govornment by any
other clause of this contract., ’

(2) This clause shall apply only to thoeue
deficiencies discavered by either tho Governe
ment or the Contractor Within .eeccvunan.d

(3) The Contractor sholl not bo rcapone
sible under this clause for the correotion of
deficiencles in Government furnished prop-
erty, except for deficlencles in Instollation,
unless the Contractor porforms eor 18 ohil«
gated to perform any modifications or othor
work on such property. In that event, the
Contractor shall bo responstble for correotion
of deflelencles to the extent of such moediflea~
tions or other work.

(4) The Contractor shall not ho reupon«
sible under this clause for the correction of
deficiencies caused by the Government.

(¢) Deflctentcica in Accepled Supplles or
Services.

(1) Notice to Contractor; Hiz Recommeits
dation for Correction. If the Contracting Of«
ficer determines that o deflclency exists in
any of the supplies or services accepted by
the Government under this contract, he shall
promptly notify the Contractor of the do«
ficlency, in writing, within aeccvacvncace?
Upon timely notification of the exlstence of
such g deficiency, or if the Controotor indos
pendently discovers o deflelency in aceopted
supplles or sorviccs, the Contrastor ohall
promptly submit to tho Contraoting Officer
his recommendation for corrective notions,
together with supporting information In sufe
ficlent detall for the Contracting Officer to
determine what corrective action, if any, chall
be undertaken.

(2) Direction to Contractor Concerting
Correction of Deficiencies, Within a.cue

ommendations for eorrcotivo nction and odee
quate supportinz information, the Contract«
ing Officer, at hig sole diseretion, shall glve
the Contractor written notico not to correet
any deficlency, or to correct or partinlly
correct any deficlency within o reatonable
time and at ccouecacaan 3

(8) Correction of Deficiencles by Contrica

.tor. The Contractor chall promptly comply

with any timely written dircotion by the
Contracting Officer to correct or partinlly
correct a deficlency, at no fnerenso in the
contract price. The Contractor shall alen
prepare and furnish to tho Government data
and reports applicable to any correotion res
quired under this clause (including rovision
and updating of all other affected dats enlled
for under this contract) at no increase In
the contract prico.

(4) Modification of Contract With Respeet
t0 Uncorrected Deficiencics, In the event of
timely notice of a deecislon neot to corrcot
or only to partially correct, tho Contraotor
sholl promptly submit & technical and cost
propozal to smend tho contract to permit
acceptance of the affccted suppllics of corve
ices In accordanco with tho rovided reguire«
ments, and en equitable reduection in con-
tract price shall promptly be ncpotinted by
the parties and reflected In o supplemental
agreement to this contract.

(d) Deflciencies in Supplics or Services
Not Yet Aceepted. If the Contraotor becomed
aware at any time before acceptance by tho
Government (whether beforo or after tonder

1Insert o specific perlod of time, and apo-
cify acceptance or another vent from which
the time is to be computed, or that tho time
refers to hours of uge.

2 Insert o specific perlod of timo,

s Insert the locations where corrcetion moy
be directed.
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‘to the Government) that a deficlency exists
in any supplies or services, he shall promptly
correct the deficiency or, if he elects to
invoke the procedures in (c) above, he shall
promptly communicate information concern-
ing the deficiency to the Contracting Officer
in writing, together with his detalled rece
ommendation for corrective action.

(e) No Eztension in Time for Performance,
No Increase in Contract Price.

(1) In no event shall the Government be
responsible for extension or -delays in the
scheduled deliveries or periods of perform-
ance under this contract as a result of the
Contractor’s obligations to correct deficien-
cies, nor shall there by any adjustment of the
delivery schedule or period of performance
as & result of such correction of deficlencies,
except as may be agreed to by the Govern-
ment in a supplemental agreement with ade-
quate_consideration.

(2) Itis hereby specifically recognized and.
agreed by the parties hereto that this clause
shall not be construed as obligating the
Government to increase the contract price
of -this contract. .

(f) Transportation Charges.

(1) When the Government returns sup-
plies to the Contractor for correction or re-
placement pursuant to this clause, the Con~
iractor shall be liable for transportation
charges up to an amount equal to the cost
of transportation by the usual commercla}
method of shipment from the designated -
destination point under this contract to the
Contractor's plant, in addition to any charges
provided for by (2) below. The Contractor
shall also bear the responsibility for the sup-
plies while in transit.

(2) When compliance with the terms of
this clause by the Contractor involves ship-
ment of corrected or replacement supplies
from the Coniractor to the Government, the
Contractor shall be liable for transportation
charges up to an amount equal to the cost of
transportation by the usual commercial
method of shipment from the Contractor’s
plant to the designated destination point
under this contract, in addition to any
charges provided for by (1) above. The Con-
tractor shall also bear the responsibility for
the supplies while in transit.

(g)- Failure To Correct. If the Contractor
falls or refuses to (i) present a detailed rec-
ommendation for corrective action in accord-
ance with (c) above, (i) correct deficlencies
in accordance with (c)(3) above, or (ili)
prepare and furnish data and reports in ac-
cordance with paragraph {(e)(3) above, the,
Contracting Officer shall give the Contractor
written notice specifying the failure or re-
fusal and setting a period after receipt of the
notice within which it must be cured. If the
failure or refusal is not cured within the
specified period, the Contracting Officer may,
by contract or otherwise, as required:

(i) Obtained detailed recommendations
for corrective action; -

(i) (A) Correct the supplies or services,
or -

(B) Replace the supplies or services—and
if the Contractor fails to furnish timely dis-
position instructions, the Contracting Officer
may dispose of nonconforming supplies for
the Contractor's account in s reasonable
manner, in which case the Government §s
entitled to reimbursement from the Contrac-
tor or from the proceeds for the reasonable
expenses of care and disposition, as well as
for excess costs incurred or to be incurred;
and

(iil) Obtain applicable data and reports;
and charge to the Contractor the cost occa-
sioned to the Government thereby. :

(h) Correction of Deficient Replacements
and Reperformances. Any supplies or parts
thereof corrected or furnished in replace-
ment and any services reperformed pursuant
to this clause shall also be subject to all the
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provisions of the clauso to the same extent
as supplies or services initially accepted.

(b) Depending on the circumstances
of the procurement, one or more of the
alternate paragraphs in § 18-1.324-7 (¢),
(d), or (e) above may be substituted for
the appropriate paragraphs in the “Cor-
rection of Deficlencies” clause in (a)
above. Simpilarly, the alternate paragraph
in § 18-1.324-7(f) above may be added to
the clause.

§ 18-1.324-10 Example of warranty
clause for fixed-price construction
contracts.

The following clause is an example
which is authorized for insertion in
fixed-price type construction contracts
in accordance with §§18-1.324-2 and
18-1.324-3.

TARRANTY OF CONSTRUCTION (Arnrn 1908)

(a) Except as otherwise expressly provided
in this contract, the Contractor shall remedy
at his own expense any follure of the work
(including equipment) to conform to con-
tract specifications and any defect of mate-
rial, workmanship, or design in the work—
but exocluding any defect of any design fur-
nished by the Government under the con-
tract—Provided, That the Government gives
the Contractor notice of any such fallure or
defect promptly after discovery but not later
than 1 year after final acceptance of the
work, except that in the case of defects or
fallures in o part of the work of which the
Government takes possession prior to final
acceptance, such notice shall be given not
later than 1 year from the date the Governe
ment takes such possession. The Contractor,
at his own expense, shall also remedy damsge
to equipment, the site, or the bulldings or
the contents thereof which is the result of
any failure or defect, and restore any work
damaged in fulfilling the terms of this clauce,
Should the Contractor fall to remedy any
such failure or defect within & reaconable
time after recelpt of notice thereof, the Gov-
ernment shall have the right to replace, re-
palr, or otherwise remedy such faflure or
defect at the Contractor's expence, This war-
ranty shall not delay final acceptance of or
final payment for the contract work.

(b) All subcontractors’, manufacturers'
and suppliers’ warranties and guaranties, ex-
press or implied, respecting any part of the
work and any materials used therein shall be
deemed obtained—and shall bo enforced—by
the Contractor as the agent and for the
benefit of the Government without the
necesslty of separate transfer or assignment
thereof: Provided, That, if directed by the
Contracting Officer, the Contractor shall re-
quire such subcontractors, manufocturers,
and suppliers to executo such warranties and
guarantiesin writing to the Government.

(c) Any work repalired or reploced pur-
suant to this clause shall nleo be subject to
the provisions of this clause to the came ex-
tent as work originally performed. The rights
and remedies of the Government provided in
this clause are in addition to and do mot
limit any rights afforded to the Government
by any other clause of this contract.

§ 18-1.327 Use of excess aluminum in-
national stockpile,

§18-1.327-1 Government use program.

It has been determined to be in the
public interest to establish 2 Government
Use Program requiring, to the maximum
practicable extent, purchaose of excess
aluminum in the Government_stockpile
by Government contractors, directly or
through subcontractors or suppliers,
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equal in weight to the weight of alumi-
num products defined in § 18-1.327-2,
purchased by the Government or used in
the production of items delivered under
Government confracts. In implementa~
tion of this program, all contracts in the
categories listed below, shall contain the
clause in § 18-1.327-2, or, in the case of*
construction contracts, the clause as
modified in § 18-1.327-3:

(a) Purchases in the amount of $500
or more of aluminum products as defined
in § 18-1.327-2.

(b) Purchases of supplies or construc~
tion in the amount of $25,000 or more
where the aluminum products used in the
production of items delivered under the
contract or in the production of items
incorporated in construction performed
under the contract are estimated by the
contracting officer to approximate 10,000
pounds or more,

These provisions do not apply to procure-
ments of supplies or construction effected
by purchasing activities located outside,
for use outside, the Unifed States, its
possessions, and Puerto Rico. ‘These pro-
vislons are applicable to new procure-
ments that are effected by amendments
to an existing contract. In such ecases, -
only the new procurement portion of the
total contract is considered in determin-
ing whether the clause is required and, it
required, the extent of its applicability.
All contracts entered into, including this
clause, shall be reported to:

Dircotor, Stockplle Dispesal Division, Prop-
crty Management and Disposal Service,
General Services Administration, Wash-
ington, D.C. 20405,

Such reports shall include the name of
the contractor, the contract number, the
delivery period, and the estimated
amount of aluminum which will be fe-
quired to fulfill the contract.

§18-1.327-2 Contract clause.

Requmep Sounc: FOR ALvMINGM  INCOT
(Maecm 1970)

(3) As uced in this clause (1) the term
“aluminum products” means aluminum or
aluminum alloy in itz last commercial form
dellvered by the producer. mill, or foundry
23 an end item under this confract, or used
to produce an end item under this contract,
such a3 by way of example (but not limited
to) wrought aluminum products; forgings
and castings; rolled bar, rod, structural
chapes, and bare wire; aluminum conductor
steel reinforced and bare aluminum cable;
Insulated or covered wire or cable; extruded
bar, rod, chapes and tube (extruded, drawn
and welded tube); sheet, strip and plate; pig
or Ingot; granular or chot; slab; foll; and
povwider, flake or poste; and (i) the term
“cuppller” includes venders, materialmen,
varchouzemen, distributors or manufac-
turers of aluminum products or other items
containing aluminum i ony form.

(b) Except a3 provided in (c) belgw, the
Contractor (or subcontractor or supplier,
vhere applicable) chall purchase from the
General Serviees Administration (GSA) a
quantity of aluminum pis or ingot equal in
welight to the grocs welght of aluminum
products constituting, or used in the produc-
tion of, the items to be delivered under this
contract. Such purchasa chall be in accord-
ance with the terms and conditions of sale
preceribed therefor by GSA. Each order
placed with GSA purcuant to this clause
chall state that it i3 ploced in accordance
therewith and chall be cent to:

*

_FEDERAL REGISTER, VOL. 35, NO. 240-—FRIDAY, DECEMBER 11, 1970



18822

Director, Stockpile Disposal Division, Prop-
erty Management and Disposal Service,
General Services Administration, Washing-
ton, D.C. 20405.

Aluminum purchased pursuant to this clause
may be used in any manner the Contractor
desires-and need not be earmarked in any
way after delivery to the Contractor, nor
physically incorporated in the ftems to be
delivered hereunder.

(c) To the extent the Contractor (or sub-
contractor or supplier, where applicable)
places subcontracts or purchase orders for
aluminum products or for items other than
aluminum products and containing alumi-
num in any form, he is not required with
respect to such subcontracts or purchase or-
ders to purchase aluminum from the GSA.
However, he agrees to incorporate this clause,
except paragraph (d):

(1) In any such subcontract or purchase
order for aluminum products in the total
amount of $500 or more, or

(1) In any such subcontract or purchase
order in the total amount of $25,000 or more
for any items containing aluminum in any
form where the quantity of aluminum prod-
uets used in the production of such items
18 estimated to be 10,000 pounds or more.

(d) The Contractor shall furnish to the
GSA, calendar quarter summaries (within
30 days following the close of the applicable
quarter) of all subcontracts and purchase
orders placed by him pursuant to (c) (i)
above that will {dentify (1) each aluminum
product supplier involved, (ii) the quantity
(by weight) of aluminum products, and (1ii)
the contract number applicable to specific
quantities. The requirements of this para-
graph (d) are applicable only to the prime
Contractor and not to any subcontractor
or other supplier hereunder. This reporting
requirement has been approved by the Bu-
reau of the Budget in accordance with the
Federal Reports Act of 1942,

(e) The requirements of this clause are
not intended to preclude basic agreements or
other arrangements between the partles to
any contracts (subcontracts or purchase or-
ders) subject to this clause that will permit
reference in such contracts to the applica-
bility of the requirements of this clause,
without the need for physically incorporat-
ing this clause in its entirety in each affected
subcontract or purchase order.

(f) In placing subcontracts and purchase
orders subject‘to the clause, the Contractor
and all subcontractors and suppliers are au-
thorized and encouraged to consolidate
aluminum product purchases hereunder with
other rated order purchases (ACM, DO, or
DX) and other identifiable Government or-
ders £0 as to apply the requirements of this
clause to the total purchase, Otherwise, 1t
is required either that aluminum product
purchases subject to this clause be separately
made, or, if consolidated with other slu-
minum product purchases, that the quan-
titles (by welghts) of aluminum products
subject to this clause be separately set forth
in the purchase document and identified as
subject to this clause. '

(g) Required purchases of aluminum from
GSA by Contractors, subcontractors, or sup-
pliers, shall be made within 80 days from
the date (1) of final delivery pursuant to a
contract, subcontract, or purchase order
containing the requirements of this clause,
or (i) when the Coniractor, subcontractor,
or supplier, has completed deliveries of
aluminum products aggregating 100,000
pounds, whichever is earller: Provided, how-
ever, That any Contractor, subcontractor, or
supplier, may defer required purchases of
aluminum for the purpose of consolidating
purchases to meet the requirement of two or
more contracts, subcontracts, or purchase

RULES AND REGULATIONS

orders containing this clause until 90 days
after the aggregate purchase requirements of
such contracts, subcontracts or purchase or-
ders equal the minimum order quantities
established by GSA (approximately 10,000
pounds or more). Successive consolidated
puchases thereafter may be made at any
time within 90 days intervals. The 90-day
limitations may be extended upon approval
in writing by the GSA. .

(h) Certain producers of aluminum have
entered Into contracts with GSA effective
a5 of November 1965 under which they have
made long term commitments to purchase
certain minimum and mazimum quantities
of aluminum from that Agency. The obliga-
tions of such producers under this clause
shall be governed by the provisions of those
contracts to the extent of any inconsistency,

(i) All purchases made pursuant to this
clause, other than from GSA, which are
rated (ACM, DO, or DX) in accordance with
DMS Regulation 1, NPA Order M-5A and
BDSA Regulation 2, and are subject to the
provisions of those regulations concerning
the maintenance of records, rights of inspec-
tion and audit, and the penalty provisions
contained therein for willful noncompliance.

§ 18-1.327-3 Construction. -

The clause contained in § 18-1.327-2
shall be modified by deletion of para-
graph (¢) thereof and substitution of the
following paragraph in all contracts for
construction:

(¢) To the extent the Contractor or sub-
contractor or supplier, where applicable
places subcontracts or purchase orders for
aluminum products, or for items other than
aluminum products and containing alumi-
num in any form, or for construction where
the subcontractor is to furnish materials
containing aluminum in any form, he is not
required with respect to such subcontracts
or purchase orders to purchase aluminum
from the GSA. However, he agrees to incor-
porate this clause, except paragraph (d):

{1) In any such subcontract or purchase
order for aluminum products in the total
amount of $500 or more, or

(ii) In any such subconfract or purchase
order in the total amount of $25,000 or more
for any items containing aluminum in any
form where the quantity of sluminum prod-
ucts used in the production of such items
is estimated to be 10,000 pounds or more, or

(iif) Construction, where the materials
are to be supplied by the subcontractor and
the total value of such materials containing
aluminum (in any form) is estimated to be
$25,000 or more, and where the quantity, of
aluminum products used in the production
of such items is estimated to be 10,000
pounds or more. .

§18-1.350 Nondiscrimination clause—
Government leases.

§ 18-1.350-1 Policy.

It is NASA policy to include a “Facil-
ities Nondiscrimination” clause in leases
on which NASA is the lessee. This policy
has been adopted because Federal em-
ployees belonging to minority groups and
other members of minority groups doing
business with the Federal Government
in some parts of the country have been
denied the use of public facilities located
in buildings where the Government
leases office space.

§ 18-1.350-2 Use of clause. .
The following “Facilities Nondiserim-

ination” clause shall be incorporated in
all future leases where (a) the total

®

rental is In excess of $10,000 per year, or
(b) the total rental under tho new lence,
combined with the total rental under
all other NASA leases of cpace in the
same building, exceeds $10,000 per year.

Facrurrios NonpiscnrrmanaTion (Marcix 1009)

(1) As used in this clause, tho torm “faoll«
1ty” means stores, shops, restaurants, cofos
terias, restrooms, and any other facility of o
public nature in the building in which tho
space covered by this lease 19 located,

(2) The lessor agrees thoat he will not dlu«
criminate by segregation or otherwlze against
any person or persons becouse of race, color,
religion, or national origin in furnishing, or
by refusing to furnish, to such porsen or
persons the use of ahy facllity, including any
and all services, privlleges, accommodations,
and activities provided thereby. Nothing
herein shell require the furnishing to the
general public of the use of sny foollity
customarily furnished by the lessor golely to
tenants, thelr employees, oustomers, patients,
clients, guests, and invitees.

(3) It is agreed that the lessor's noncoms
plance with the provislons of this eclause
shell constitute a material breach of this
lease. In the event of such nonceraplianco,
the Government may tako appropriote astion
to enforce complance, may torminate this
lease, or moy pursuo such other remedles gy
may be provided by low, In the event of
terminntion, the lessor shall bo lable for all
excess costs of the Government In acquiring
substitute space, including but not limited
to the cost of moving to such space. Subs
stitute space shall be obtained fn as oloze
proximity to the lecsor's bullding ag s feast
ble and moving costs will be limited to the
actual expenses thereof ags ineurred